
MEMORANDUM FOR CLAIMANT

LAWASIAMOOT COMPETITION 2019

IN THE INTERNATIONALCOURTOFARBITRATION

HONG KONG, CHINA

2019

PRACHEEN KALAKAAR

Claimant

v.

CHUI’S

Respondent

MEMORIAL FOR THE CLAIMANT

H1909-C



MEMORANDUM FOR CLAIMANT

1

TABLE OF CONTENTS

INDEX OFAUTHORITIES.....................................................................................................4

STATEMENT OF JURISDICTION.........................................................................................7

QUESTIONS PRESENTED.....................................................................................................8

STATEMENT OF FACTS.........................................................................................................9

SUMMARYOF PLEADINGS................................................................................................ 11

PLEADINGS........................................................................................................................... 13

ISSUE 1: The Respondent granted a valid payment extension...................................13

A. The behaviour of Mr.Gregory Wong constitutes Agency........................................13

a. The creation of agency.....................................................................................13

b. Usual agency................................................................................................... 14

c. Apparent agency.............................................................................................. 16

B. Ratification.............................................................................................................19

a. Conditions of ratification.................................................................................19

b. Evidence to prove ratification......................................................................... 19

c. The person to ratify..........................................................................................20

C. Estoppel................................................................................................................. 21

D. According to Section 4 Third party`s right to enforce contractual term of CAP 623

Contracts(Rights of Third Parties) ordinance............................................................22

a. The claimant could be regarded as third party.................................................22

b. The term purports to confer a benefit on the third party..................................23



MEMORANDUM FOR CLAIMANT

2

E. Conclusion............................................................................................................. 24

ISSUE 2: The Claimant is entitled to the possession of the possession of the Artwork.

...........................................................................................................................................25

A. According to issue 1, the respondent granted a valid payment extension............. 25

a. The payment extension is valid, so Article 1.3 of the original auction

agreement has been modified.............................................................................. 25

b. According to Article 2.2, 2.3, the claimant is entitled to the possession of the

artwork.................................................................................................................26

B. Conclusion............................................................................................................. 26

ISSUE 3: The arbitral tribunal has the jurisdiction to vacate the award on interim

measures made by the emergency arbitrator................................................................28

A. The emergency arbitrator did not have the jurisdiction to issue a interim award.28

a. The arbitration clause in the Auction T&Cs refers to FTA Rules which

exclude any kinds of interim award.................................................................... 29

b. The arbitration clause in the Auction T&Cs does not refer to Rules 2018

explicitly, which makes the Respondent’s request for appointment of emergency

arbitrator invalid..................................................................................................33

B. The arbitral tribunal was not constituted within 90 days of the award, as a result,

the award issued by the emergency arbitrator shall cease to be binding.................. 34

C. The power of arbitral tribunal to terminate the interim award of the emergency

arbitrator is implied................................................................................................... 34

D. Conclusion.............................................................................................................36



MEMORANDUM FOR CLAIMANT

3

ISSUE 4: The arbitral tribunal shall vacate the award on interim measures made by

the emergency arbitrator................................................................................................ 37

A. Risk of irreparable harm........................................................................................37

a. There is not an irreparable harm for the Respondent...................................... 37

b. Such harm does not outweigh the harm that is likely to result to the Party

against whom the measure is directed.................................................................38

c. Conclusion.......................................................................................................39

B. Likelihood of success on the merits....................................................................... 39

a. The Respondent failed to prove any likelihood of success on the merits........40

b. The emergency arbitrator made a prejudgment on the merits before the

commencement of the arbitral tribunal............................................................... 40

C. Conclusion............................................................................................................. 42

PRAYER FOR RELIEF..........................................................................................................43



MEMORANDUM FOR CLAIMANT

4

INDEX OF AUTHORITIES

CASES

Biggar v Rock Life Assurance Co,[1902] 1KB 516.Cf .

……………………………………………………………………………………………23

Wills, J in Watteau v Fenwick,[1893] 1 QB 346 at 348,below, p.72.

……………………………………………………………………………………………15

Firth v Staines,[1897]2 QB 70 at 75.

……………………………………………………………………………………………19

Lloyds v Grace ,Smith＆Co[1912] AC 716.

……………………………………………………………………………………………22

St Edmundsbury and Ipswich Diocesan Board of Finance v Clark (No 2) [1975] 1WLR 468

……………………………………………………………………………………………31

No. EA 2016/30, Case No. EA 2016/31 and Case No. EA 2016/32 in “SCC PRACTICE

NOTE —Emergency Arbitrator Decisions Rendered 2015-2016”

……………………………………………………………………………………………38

Island Creek Coal Sales Company, Plaintiff-appellee, v. City of Gainesville, Florida,

Defendant-appellant, 729 F.2d 1046 (6th Cir. 1984)

……………………………………………………………………………………………41

Southern Seas Navigation v. Petroleos Mexicanos, 606 F. Supp. 692 (S.D.N.Y. 1985)

……………………………………………………………………………………………42



MEMORANDUM FOR CLAIMANT

5

BOOKS

Gareth Thomas ,Agnes Chan.Agency

………………………………………………………………………………………15,17,19

F.M.B Reynolds, Q.C.(Hon.),D.C.L,F.B.A, with the assistance of Michele Graziadei,

Bowstead and Reynolds on Agency. GHL Fridman QC, The Law of Agency.

………………………………………………………………………………………19,21,23

American Law Institute (1981). "The Scope of Contractual Obligations". Restatement

(Second) of Contracts. 2. St. Paul, Minnesota: American Law Institute Publishers. § 206.

……………………………………………………………………………………………31

G. Born, “International Commercial Arbitration”

…………………………………………………………………………………………39 41

JOURNALARTICLESAND ESSAYS

M. Goldstein, “A Glance Into the History for the Emergency Arbitrator”, Fordham

International Law Journal (2017), Vol. 40.3, pp. 780-797.

…………………………………………………………………………………………37 38

SCC PRACTICE NOTE —Emergency Arbitrator Decisions Rendered 2015-2016

……………………………………………………………………………………………38

Chartered Institute of Arbitrators’ International Arbitration Practice Guideline,

Applications for Interim Measures (2015)

……………………………………………………………………………………………41

ICC Commission Report: Emergency Arbitrator Proceedings

……………………………………………………………………………………………41



MEMORANDUM FOR CLAIMANT

6

MISCELLANEOUS MATERIALS

Expedited Procedure Provisions for ICC,

https://iccwbo.org/dispute-resolution-services/arbitration/expedited-procedure-provisions/

……………………………………………………………………………………………30

WIPO Fast-Track Intellectual Property Dispute Resolution Procedure for Palexpo Trade

Fairs，https://www.wipo.int/amc/en/center/specific-sectors/tradefairs/palexpo

……………………………………………………………………………………………30

Fast Track Arbitration Rules in International Institude for Conflict Prevention &

Resolution,

https://www.cpradr.org/resource-center/rules/arbitration/fast-track-rules-of-procedure

……………………………………………………………………………………………30

https://iccwbo.org/dispute-resolution-services/arbitration/expedited-procedure-provisions/
https://www.wipo.int/amc/en/center/specific-sectors/tradefairs/palexpo
https://www.cpradr.org/resource-center/rules/arbitration/fast-track-rules-of-procedure


MEMORANDUM FOR CLAIMANT

7

STATEMENT OF JURISDICTION

Pracheen Kalakaar (hereinafter referred as “Claimant”) and Chui’s (hereinafter referred

as “Respondent”) agreed to submit the present dispute before the International Court of

Arbitration, Hong Kong, China and pursuant to the AIAC Fast Track Arbitration Rules 2018

(hereinafter referred as “ FTARules”) for resolution.

The acceptance of Arbitration authority is in accordance with Article 8 of the Auction

Terms and Conditions (hereinafter referred as “Auction T&Cs”) which contains a general

reference to arbitration providing that any dispute, controversy or claim arising out of or

relating to this contract, or the breach, termination or invalidity thereof shall be settled by

arbitration using the expedited procedures framework available at the Asian International

Arbitration Centre.

The Arbitral Tribunal is requested to decide on the issues submitted and or make

recommendation on the basis of the laws of the Hong Kong Special Administrative Region of

the People’s Republic of China.

The parties agree, pursuant to Article 8 of Auction T&Cs and the written agreement

between them that the award of the Arbitral Tribunal shall be final and binding on the parties

involved.
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QUESTIONS PRESENTED

1. Whether the Respondent granted a valid payment extension.

2. Whether the Claimant is entitled to the possession of the Artwork.

3. Whether the Arbitral Tribunal has the jurisdiction to vacate the Award on Interim

Measures made by the Emergency Arbitrator.

4. Whether the Arbitral Tribunal shall vacate the Award on Interim Measures made by

the Emergency Arbitrator.
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STATEMENT OF FACTS

The Claimant is Pracheen Kalakaar, art gallery from South-India focusing on the Asian

contemporary painting, sculptures, artworks and photographs.

The Respondent is Chui’s, a successful rare items auction house based in Hong Kong,

which provide a marketplace for sellers to exchange their valuables for a monetary sum with

buyers.

This dispute principally concerns, inter alia, transfer of the risk and possession of a rare

scroll produced by Shong dynasty artist Su Zhi called the Bamboo and the Panda (hereinafter

referred as “Artwork”) to the Claimant.

On 12th December, 2018, the Respondent held its third open house for 2018. The

Claimant was invited to attend it and authorize Mr. Hari Sadhu to bid on the auction items.

The maximum bidding price was $HKD2,000,000.

After entering the Respondent’s premises, Mr. Sadhu was directed to an sales

consultant——Mr. Gregory Wong. Expressing an interest in Lot No.58, Mr. Sadhu also

notified Mr. Wong that he had received revised bidding instructions from the Claimant but

some extra time may be required to procure financing to purchase the Artwork. Moreover, the

Claimant agreed that upon payment of the 20% deposit for the Artwork which is usually 10%

according to the Auction T&Cs. Mr. Wong notified that a payment extension was not a

standard procedure but the issue could be discussed if the Claimant’s bid is successful.

Finally, Mr. Sadhu’s bid of $HKD2,650,000 was successful against the reserve price of

$HKD2,550,000. After presenting a cheque for the deposit sum of $HKD530,000 (20% of the

total Auction Price), Mr. Sadhu informed the Sales Desk that he would like the invoice for the
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outstanding balance of the Auction Price to be raised in Indian Rupees as opposed to Hong

Kong Dollars. And on 13th December, 2018, a revised invoice without the deadline for

payment was sent to the Claimant.

Still on 12th December, 2018, Mr. Sadhu signed on the Auction T&Cs which contains the

arbitration clause.

On 24th December, 2018, the Claimant returned to the Respondent’s premises to collect

the Artwork.Whilst the Claimant was inspecting the Artwork, it unexpectedly tore

approximately 80cm from the top-middle of the piece.

On 26th December, 2018, the Respondent refused to permit the Claimant to collect the

Artwork on the basis that the Claimant did not pay the balance within the contractual time

frame.

On the 2nd January, 2019, the Claimant submitted its Notice of Arbitration regarding the

dispute over the Artwork. In order to sell the Artwork before the end of Chinese New Year，on

1st February 2019, the Respondent requested for the appointment of an emergency arbitrator

to rule on its application for interim measures. Based on the Parties’ submissions, the

emergency arbitrator found in favour of the Respondent.

On 1st June, 2019, the Fast Track Arbitration held with both parties agreed on the

applicability of the FTARules on 19th February, 2019.
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SUMMARY OF PLEADINGS

(i) Although Mr. Wong is not an actual agent of the Respondent, his behaviour can

constitute the usual agency and apparent agency. The behaviour of Respondent that they

knew the modification to the payment time but did not deny it is also a kind of ratification to

Mr. Wong’s unauthorized act and therefore granted a valid payment extension.

(ii) Since the Respondent has granted a valid payment extension, the clearance on 24th

December of the auction price by the Claimant is valid according to the modified time, then

according to Article 2.2 & 2.3 of Auction T&Cs: Title, possession and risk are all transferred

to the Claimant.

(iii) There is an arbitration clause in the Auction T&Cs between the Claimant,

Respondent and the seller of the Artwork. However, the kind of the arbitration rules are not

very clearly defined in the provision, which means need further interpretation. Combining the

actual situation with the literal meaning, the interpretation that “expedited procedures

framework” points to FTA Rules directly is reasonable. Even if there are two interpretation,

based on the doctrine of contra proferentem, it can be concluded that the clause ultimately

points to FTARules.

Even if the arbitral tribunal decides that an emergency arbitrator had jurisdiction to

decide on the Respondent’s application for interim measures, the Claimant reserves its right

to comment on paragraph 16(a) of Schedule 3 of Rules 2018: the arbitral tribunal was not

constituted within 90 days of the award, as a result, the award issued by the emergency

arbitrator shall cease to be binding.

(iv) In the event that the emergency arbitrator has jurisdiction to award such interim
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measure, the substantive prerequisites to issue an interim measure were not met under the lex

arbitri, in particular, after the interim measures was granted, the damage caused to the

Claimant is irreparable, far exceeding the loss that may be caused to the Respondent without

granting interim measures. Besides, because the interim award in the present is not separable

from the ongoing arbitration and it has constitutes the prejudgment on the merits, in

accordance with the customary practice established in international commercial arbitration,

the interim measure shall be vacated.
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PLEADINGS

ISSUE 1: The Respondent granted a valid payment extension.

A. The behaviour of Mr.Gregory Wong constitutes Agency.

a. The creation of agency.

The relationship between the principal and the agent can be created by an express or

implied agreement,1 whether contractual or not. For conferring authority of agency, the

consent between the principal and agent is important. And even though the person cannot be

shown to have had a specific intention of conferring authority,he can still be treated as

entitled to regard himself as authorized in certain respects,which is called “Extensions of

reasoning”.2

In this case, it is obviously that the Mr. Wong did not make a agreement with the

Respondent, no matter by written or oral way, since the Mr. Wong is an Senior Accounts

Executive at Chui’s at first, who was instructed by Mr. Frederick Bartholomew to conduct as

sale consultant on the auction day, the instruction process is that before the commencement of

the auction, Mr. Frederick Bartholomew sent an email to Fiance team to tell the four

members that they need to perform as sale consultants. During the whole process, there was

no communication or interaction between two sides, and what Mr. Frederick Bartholomew

did was only to give them an instruction. So there is no automatic authority delegation

between Mr. Wong and the Respondent.

1 Gareth Thomas, Agnes Chan.Agency. P.9.
2 F.M.B Reynolds, Q.C.(Hon.),D.C.L,F.B.A, with the assistance of Michele Graziadei, Bowstead and Reynolds
on Agency.p.4.
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b. Usual agency

1. Mercantile agent

There are many divisions in HK law, like general authority and Special authority,

Apparent authority and Actual authority. There are also many types of specific agents like the

partnership: “every partner is an agent of the firm and of the other partners for the business of

the partnership”3, Factors, which was first defined in case “Abbott CJ in Baring V

Corrie”4before the definition is defined in the first Factors Act5, then being reorganized in the

newest HK`s Factors Ordinance (version date 11.4.2019): “mercantile agent means a

mercantile agent having, in the customary course of his business as such agent, authority

either to sell goods, or to consign goods for the purpose of sale, or to buy goods, or to raise

money on the security of goods”6. Although in case the duty of sale consultant is similar to

mercantile agent but it do not have the authority as huge as the Factors, so the behaviour of

Mr.Wong could not be identified as mercantile agent .

2. Usual authority and Customary authority

Another division is to divided them into Express authority and implied authority .

Implied authority can be divided into four parts: incidental, usual, customary,and other

authority derived from the circumstance.7

Usual authority means that in a situation may arise where an agent in the course of his

trade, profession or business has implied authority to do whatever is usually done in the

3 J.Beatson,A.Burrows,J.Cartwright,ANSON`S Law of Contract. P.693.
4 Abbott CJ in Baring V Corrie，（1818）2B＆Ald 137 at 145:see also Holroyd J at 148.
5 GHL Fridman QC, The Law of Agency.p.40.
6 Factors Ordinance,Version date April.11.2019.p.2.
7 Gareth Thomas, Agnes Chan.Agency. Agency, P.21.
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ordinary course of such trade,profession or business.8 The principal will be bind by all acts

made by usual agency and the theoretical justification is discussed in case Wills, J in Watteau

v Fenwick.9

As for customary authority, it means the agent has the implied authority to act in the

execution of his express authority according to the usages and customs of the particular

market or business in which he is employed,even when the principal has no knowledge of the

custom.But at the meanwhile, the custom must be “reasonable, certain,consistent with the

contract, universally acquiesced in the not contrary to law”. But whether the agent should be

regarded as usual agency or customary agency is a difficult problem, since both the usual and

custom agency are all based on the trading practise or some traditions established by usage,

the main distinctions between them may the usage agency has a more wider range of

authority to do whatever is suitable under the specific situation, and the custom agency

should obey the the particular market or business`s customs which are similar to the codes of

practise.

In this case, however, the customs of sales consultant are not clear. Although

Mr.Gregory Wong acts as a sale consultant but there did not have too much customs to obey.

And the customary practices in case are only two: the modification to the payment time

should be written approved by three signatories, it is a similar internal practise in many other

auction house in the Asia-Pacific region10 and any modifications should be recorded and

stored in the database. As for the obligation of sales consultant, just as the official materials

8 Gareth Thomas, Agnes Chan.,Agency, P.23.
9 Wills, J in Watteau v Fenwick,[1893] 1 QB 346 at 348,below, p.72.
10 Clarifications To The Moot Problem, 15,p.6.
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provided: the job description is various among different auction house11, so it is difficult to

defined the duty of sales consultant as customs and therefore it is not reasonable to identify

Mr.Wong as custom agent. However, to the usual agency, it is logical to reconsider

Mr.Frederick Bartholomew`s word that “assist any and all sales related queries of the

Claimant”12. Usual authority means that in a situation, the agent can do whatever is suitable

for him to dealt with the principal’s benefits and what is the meaning delivered in

Mr.Frederick Bartholomew’s words is that Mr. Wong should do anything that can assist

Mr.Sadhu, So it is similar to the function of Usual Agency. And the compliance to

Mr.Frederick Bartholomew`s arrangement could be seen as a tacitly approve to the agreement

of the principal and the agent.

c. Apparent agency

1. Type of apparent agency.

There are three types of apparent authority:

(1) the principal allows another who is not his agent at all to represent to a third party

that he is his agent;

(2) a principal allows his agent to appear to have more authority than he in fact

possesses;

(3) where a person who used to be an agent is allowed by a principal to appear to

continue to have his authority when in fact such authority has terminated.

Upon these definition, Mr. Wong could be identified as type A, to allow another who is

11 Clarifications To The Moot Problem, 13,p.5.
12 Clarifications To The Moot Problem, 23,p.8.
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not his agent to represent to a third party. For Mr. Wong never used to be the agent of

Respondent but also not being an agent to Respondent.

2. Components of the third party to consist with apparent agency.

And if the third party expects to bind the principal due to one individual`s apparent

authority acts, the following principles should be accorded with13:

(1) The representation must be made by words or conduct,such representation can be express,

or it may be implied from the surrounding circumstances;

(2) The representation must be one of fact and not of law;

(3) The representation must have been made by the principal or a person who had actual

authority to act on behalf of him,and the representation made by the agent himself should not

be suffice to bind the principal;

(4) The representation must be made to the third party;

(5) The third party must be induced by the representation to enter into the contract. Reliance

is a must, since the third party has base on this reliance enter into a contract therefore his

benefits are bounded by the validity of the alleged agent`s behaviour. Also as the same, the

principal will not be reliable if the third party failed to investigate the agent`s authority;

(6) Even if the agent effects a forgery, the doctrine still applies if he does so in the course of

an act within his apparent authority;

(7) The question of whether the person making the representation has the necessary authority

to do so for the principal is one of fact, and not one of law;

13 Gareth Thomas, Agnes Chan, Agency.P.28-29.
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(8) If the doctrine applies, the principal would appear not to be able to sue on the contract

formed by the act of the agent unless he ratifies it.

Among these conditions above, condition (1)(2)(4)(6)(7)(8) are easily satisfied, Mr.

Wong’ s behaviour is made by both words and acts, is made to the third person/party, is not

illegal and is a fact. So the important conditions are condition 3 and 5, condition 3 stipulated

that Mr.Wong must have the false appearance of an agent and his behaviour could not bind

principal in fact .

In the case, Mr.Gregory Wong and Mr.Sadhu used to be acquainted with each other, and

the work in south Africa is similar to his work on the auction day. At that time, Mr. Wong was

the claimant’s designated sales consultant and had the authority to negotiate the payment

delivery terms of auction terms. Even though the title of his new job is Senior Accounts

Executive, and Mr.Wong had posted these two work experience on LinkedIn, and which were

been liked and commented by Mr.Sadhu, it is still difficult for common people to discover the

distinction between two job, especially the difference of the two job` contents.

So combined with the past cooperation experience and the words said by Mr.Frederic

Bartholomew, there is no doubt that Mr.Wong had given a false impression to Mr. Sadhu, and

it is quite reasonable for external people to regard Mr. Wong as an agent. As for condition 5,

the claimant had sign on the auction contract base on the reliance of Mr.Wong’s statue and

bound his own benefits with the validity of the alleged agent`s behaviour.



MEMORANDUM FOR CLAIMANT

19

B. Ratification

As mentioned in the front part, a third way to confirm the authority of agent is called

ratification.It means an individual without authority does an act for another individual, the

individual in whose name or on whose behalf the act is done may ratify the act.

a. Conditions of ratification.

In case Firth v Staines14,there are three conditions that had to be satisfied to constitute a

valid ratification15:

1. the agent whose act is sought to be ratified must have purported to act for the

principal.

2. at the time the act was done the agent must have had a competent principal.

3. at the time of the ratification the principal must be legally capable of doing the act in

question himself.

b. Evidence to prove ratification.

To prove the ratification, the evidence could be conduct,maybe an express statement

declares that the unauthorized act shall be treated as authorized.But undisclosed intention can

not be seen as ratification,like the case of Keighley,Maxsted＆Co V Durant indicated: “civil

obligation are not to be created by, or founded upon,undisclosed intentions”.16

14 Firth v Staines,[1897]2 QB 70 at 75.
15 GHL Fridman QC, The Law of Agency.p.86.
16 Gareth Thomas, Agnes Chan,Agency, P.13.
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Ratification does not itself confer any new authority to the person on whose behalf the

act is ratified,and an effected ratification cannot be withdrawn without the consent of the third

party.

c. The person to ratify

It is only the individual in whose name or on whose behalf an act is done or is purported

to be done who can ratify the act.

In this case, only the respondent, the head of the auctioneers,have the authority to ratify

these modifications. So it is necessary to find whether the respondent has given any

ratification. It is easily to find many evidence that the Respondent had already know the

modification to the auction terms :

1. An 20% deposit from claimant. On the auction day, after Mr.Sadhu had bidden on

painting successfully, he went to the Sales Desk to inquiry the invoice for the outstanding

balance converted to Indian Rupees, at that time he had already hand over a cheque for 20%

deposit, as employee in Sale desk should have a basic knowledge for the auction terms and

conditions, so it is obvious that something different happened between Mr.Sadhu and his

consultant, but they did not inquiry it.

2. On 13th December 2018, the Respondent had delivered a revised invoice which had

no accurate payment date. According the custom traditions, it is not permitted that the

revision of the payment deadline hence this field could be left blank in revised invoice. The

in-conformity to the formal invoice implied that the Respondent knew something happened

between Mr. Wong and Mr. Sadhu, since “If a currency conversion request is granted, unless
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otherwise specified, it means that the initial payment deadline remains unchanged“17, if

Respondent try to use this way to defied the payment extension, then it is lack of the duty to

arouse the Claimant`s caution.

3. On 24th December, Mr. Sadhu and Mr.Kalakaar went to auction house again and gave

Mr.Cui a copy of the cheque deposit. During the visiting time, the respondent’s finance team

was checking the contents and reliability of the check deposit, however, on 20th December,

the respondent has already connected the seller, wanting to re-auction the painting, so if the

Respondent know that the payment of Claimant exceeded the due time, there is no need for

they to check the deposit and continued again to gave the Claimant a false appearance that he

still could get the possession of the painting.

So based on those analyze, the Respondent should be known to the amendment of the

auction terms and the invitation to the Claimant on 24th and the check should be regarded as

an ratification to the modification.

C. Estoppel

In certain situations although there is no true consent between one person and another to

stand in the relationship of principal and agent, on account of outside world18,the law teats

their relationship as one of principal and agent.There are two kinds of cases :

1. Agent have no actual authority at all.

2. There may be a relationship of principal and agent in existence,and the agent exceeds

17 Clarifications to the Moot Problem,9,p.4.
18 GHL Fridman QC, The Law of Agency.p.111.
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his authority,then the doctrine of estoppel may operate to bind the principal,even when the

agent is really acting for his own benefits,for example in case Lloyds Bank Ltd v Chartered

Bank of India, Australia and China19: “A third party dealing in good faith with an agent

acting within his ostensible authority is not prejudiced by the fact that as between the

principal and his agent.”

In this case no matter Mr.Wong`s behaviour is clarified as the case 1 or case 2, the

Claimant`s benefits should be protected base on his good faith.

D. According to Section 4 Third party`s right to enforce contractual term

of CAP 623 Contracts(Rights of Third Parties) ordinance

“A third party may enforce a term of a contract (including a term of contract(including a

term that excludes or limits liability) if

(a) The contract expressly provides that the third party may do so;or

(b) The term purports to confer a benefit on the third party.”

a. The claimant could be regarded as third party.

In this case, although the key contract relationship is the oral agreement between

Mr.Wong and Mr.Sadhu, but it is the validity of Mr.Wong`s behaviour that can decide the

efficiency of their oral contract. And the validity of Mr.Wong `s behaviour is decided by the

respondent .So the relationship between Mr.Wong and Mr.Cui is the precondition of

Mr.Wong and Mr.Sadhu`s relationship.

19 Lloyds v Grace, Smith＆Co[1912] AC 716.
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So, Among Mr.Sadhu, Mr.Wong and Mr.Cui, Mr.Sadhu can be regraded as an third party,

relative to the relationship between Mr.Wong and Mr.Cui.

b. The term purports to confer a benefit on the third party.

Also according to the rule(6)：

“Subsection(1) applies to a third party even if the third party was not in existence when

the contract was entered into.”

1. the contract between Mr.Wong and Mr.Cui

In this case there is no real contract between Mr.Wong and Mr.Cui, the only legal

relationship between them is the employment relationship, and the temporary designation

relationship . But as the head auctioneer, Mr.Frederick Bartholomew,as an representor of this

open house had delivered an message that the sale consultant can do assist any and all queries

related to auction items, then it can be seen an implication that the auction house had

authorized Mr.Wong the right to dealt with sale terms with his customers,which is also

clarified in case Biggar v Rock Life Assurance Co20 that the agency relationship may be

implied created by the conduct of the parties.21

It is easy for Mr.Sadhu, who was as the external person, treated Mr.Wong as the agency

of auction house both for the introduction and the past experience .

So there are two demonstration ways to confirm there exist a contract between Mr.Wong

and Mr.Cui:1. the introduction from Mr.Frederick Bartholomew can be seen as an authority

delegation,and there exist the agent relationship between them;2. even there is not existed a

20 Biggar v Rock Life Assurance Co,[1902] 1KB 516.Cf .
21 GHL Fridman QC, The Law of Agency.p.59.
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agency contract, the employment between Mr.Wong and Mr.Cui can still be the basic contract

relationship to explain the meaning that employees of the auction house should do whatever

they can do to keep or increase the company`s benefits and to solve the claimant and other

participators `s questions, which conforms to the rule(6)that even did not exist the third party,

Subsection(1) could still be applied . And the terms of the contract, no matter is the agency

contract or the employment agency, can both contain the benefits that purported to confer to

the third party.

E. Conclusion

As analyzed above, Mr.Wong`s behaviour can be identified as usual agent and apparent

agent, and also can be valid through the Respondent`s ratification, Since the Respondent did

not make clear clarifications or rejections to Mr.Wong`s behaviour,when they received 20%

deposit invoice and the copy deposit slip on 24th December .Another way to protect the

claimant`s benefits is the CAP 623 Contracts(Rights of Third Parties) ordinance, that has

stipulated the rules to protect the third party`s benefits. So no matter how to demonstrate the

validity of Respondent`s promise，it should be proved that the payment extension guarantee

from the Mr.Wong should be admitted by the Respondent.

So the Respondent had granted a valid payment extension.
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ISSUE 2: The Claimant is entitled to the possession of the possession of the Artwork.

A. According to issue 1, the respondent granted a valid payment extension.

a. The payment extension is valid, so Article 1.3 of the original auction agreement

has been modified.

1. The model auction terms could be modified.

First of all, the model auction agreement could be amended according to Article 1.3 of

the auction terms and conditions.which is “unless otherwise agreed”,this sentence means the

remaining 90% of the auction price could not completely obey the original regulation,but can

modified with other people`s agree,which usually is the heads of the department like the head

of auctioneer,head of sales or head of finance.Even all of them are not available to to sign off

on the auction documents then there is still can send an email to circulated among them to

obtain their written consent to approve the requested process, and usually there will be

correspondence regarding saved in auction documents.22

2. The actual payment time of the claimant is punctual.

As the issue 1 has proved the respondent should be bound by the act of Mr. Wong`s

behaviour, which is, that the payment time extension is valid, then the payment time of the

artwork” The Bamboo and The Panda” will be changed from 5 working days to 10 working

days from the auction date, which is 12th December,and 10 working day should be from 12th

to 25th December,2018,so the final payment date-24th December is within the regulated time,

so the claimant obey the rules of the auction agreement .

22 Clarifications To The Moot Problem, 25,P.9.
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b. According to Article 2.2, 2.3, the claimant is entitled to the possession of the

artwork.

According to Article2.1, 2.2 and 2.3, “upon the fall of the hammer,the auctionable item(s)

is considered to be sold to the purchaser.”23 which means at the time of fall of the

hammer,the contract relationship is established between the claimant and the respondent,also

Mr.Wong signs the model auction terms later after he bid on the painting successfully, but the

act of sign on is to make the contract come into force but not the the act of make consensus

between each side. When the hammer fall, the claimant and respondent have made a

consensus.

But then, reading the Article 2.2 and 2.3, which stipulated that although the contract

relationship have build, if the respondent do not obey the rules, he need to undertake the tort

responsibility, but the ownership and the possession, or the risk, are still being contained until

the full auction price has been paid out in regulated time .So,since the claimant has finished

his duty to deposit the 90% amount to the respondent in right time, then as the Article 2.2.2.3

stipulated :title/risk/possession will not pass from the seller to the purchaser until clearance of

the full auction price is received from the auction house`s bank.

B. Conclusion

Since the Respondent should be bound by the behaviour of Mr.Gregory Wong consists,

no matter depending on the act of Mr.Gregory Wong consists of agency or due to protect the

23 Moot problem, 2,page 17.
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reliance benefits of the claimant .The payment time extension finally is valid and the Article

1.3 of auction terms is modified, so the payment date 24th December did not constitute delay

and the violation of the auction agreement .Then naturally, based on Article 2.2 and 2.3, the

possession of the artwork has been transfer to the claimant since 24th December, the day that

the auction house received the total price and no debt is left between two parties.



MEMORANDUM FOR CLAIMANT

28

ISSUE 3: The arbitral tribunal has the jurisdiction to vacate the award on interim

measures made by the emergency arbitrator.

In order to arrange the second auction for the Artwork, the Respondent requested for the

emergency arbitrator to grant a interim award, and the new buyer succeeded in fully payment

on 18th February 2019. While for the Claimant, the only measure to acquire the ownership of

the Artwork is to request the arbitral tribunal to vacate the interim award issued by the

emergency arbitrator.

For this issue, the Claimant firmly hold their position for the following reasons:

A. The arbitration clause written in the Auction T&Cs regulates that the arbitration shall

be conducted under FTA Rules, and the Parties shall not apply for any interim award during

the process pursuant to Rule 19(7) of FTARules, which leads to the lack of jurisdiction of the

the emergency arbitrator to issue a interim award.

B. Even if the arbitral tribunal decides that an emergency arbitrator had jurisdiction to

decide on the Respondent’s application, the arbitral tribunal was not constituted within 90

days of the award, as a result, the award issued by the emergency arbitrator shall cease to be

binding pursuant to paragraph 16(a) of Schedule 3 of Rules 2018.

C. The power of arbitral tribunal to terminate the interim award of the emergency

arbitrator is implied.

A. The emergency arbitrator did not have the jurisdiction to issue a interim award.

The Claimant submits that there exist two reasons for this part:
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a. The arbitration clause in the Auction T&Cs refers to FTA Rules which excludes any

kinds of interim award.

b. The arbitration clause in the Auction T&Cs does not refer to Rules 2018 explicitly,

which makes the Respondent’s request for appointment of emergency arbitrator invalid.

Detailed reasoning is as follows:

a. The arbitration clause in the Auction T&Cs refers to FTA Rules which exclude

any kinds of interim award.

Pursuant to Article 8.1 of the Auction T&Cs, any dispute, controversy or claim arising

out of or relating to this contract, shall be settled by arbitration using the expedited

procedures framework available at AIAC.24

Pursuant to Rule 19(7) of FTA Rules, by agreeing to arbitration under the AIAC Fast

Track Arbitration Rules, the Parties undertake not to apply for any interim award.25

Since the application of interim award is strictly excluded in the fast track arbitration,

this argument can be established if it can be proved that the arbitration rule agreed in the

arbitration clause is FTARules.

1. After the literal construction of the arbitration clause, there is no ambiguity, directly

stipulating that the arbitration shall be conducted under FTARules.

“Using the expedited procedures framework” means having a faster process. There are

two rules formulated by AIAC: Rules 2018 and FTA Rules. Comparing the two arbitration

rules, it is not difficult to find that Fast Track Arbitration omits some procedures and strictly

24 Moot Problem, pp.19, Art.8.1
25 AIAC Fast Track Arbitration Rules, pp.24, Rule 19(7)
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limits the time on the necessary procedures, for instance, the response to the Notice of

Arbitration: within 30 days of the receipt of the notice of arbitration under Rules 2018 while

within 10 days under FTA Rules. Therefore, in light of the period of time, FTA Rules is more

conform to the terms of the arbitration clause.

Also, it can be found that in different arbitration institutions, the procedure which

provides a more efficient dispute resolution has different names, for instance, in ICC, it is

named after “expedited procedure”26；in WIPO, it is named after “Fast-Track Procedure”27;

while in CPR, there are both “Fast Track Arbitration Rules” and “ CPR Rules for Expedited

Arbitration of Construction Disputes”, which are classified in the category of “Expedited

Rules”28. Therefore, in the practice of international commercial arbitration, the meaning of

“fast track procedure” and “expedited procedure” is consistent, and even in some

commentary articles, it can be found that the two titles will be used simultaneously.29

Hence, there is no ambiguity on the arbitration clause, which directly prescribes that the

arbitration shall be conducted with the relevant provisions of FTARules.

2. Even if the arbitral tribunal decide that there is an ambiguity, pursuant to the doctrine

of contra proferentem, the clause should be interpreted that it stipulate the arbitration shall be

26 https://iccwbo.org/dispute-resolution-services/arbitration/expedited-procedure-provisions/ (last visited 19th
September, 2019)
27 https://www.wipo.int/amc/en/center/specific-sectors/tradefairs/palexpo (last visited 19th September, 2019)
28 https://www.cpradr.org/resource-center/rules/arbitration/fast-track-rules-of-procedure (last visited 19th
September, 2019)
29 For instance,
https://www.nortonrosefulbright.com/en/knowledge/publications/981af4b9/using-fast-track-arbitration-for-resol
ving-commercial-disputes (last visited 19th September, 2019)
https://www.cliffordchance.com/briefings/2017/04/icc_introduces_fast-trackarbitrationprocedur.html (last
visited 19th September, 2019)

https://iccwbo.org/dispute-resolution-services/arbitration/expedited-procedure-provisions/
https://www.wipo.int/amc/en/center/specific-sectors/tradefairs/palexpo
https://www.cpradr.org/resource-center/rules/arbitration/fast-track-rules-of-procedure
https://www.nortonrosefulbright.com/en/knowledge/publications/981af4b9/using-fast-track-arbitration-for-resolving-commercial-disputes
https://www.nortonrosefulbright.com/en/knowledge/publications/981af4b9/using-fast-track-arbitration-for-resolving-commercial-disputes
https://www.cliffordchance.com/briefings/2017/04/icc_introduces_fast-trackarbitrationprocedur.html
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conducted under FTARules.

Auction T&Cs is a typical standard form contract. In the event of an ambiguity, the

courts will interpret standard form contracts contra proferentem against the party that drafted

the contract, as that party (and only that party) had the ability to draft the contract to remove

ambiguity.

Contra proferentem, also known as "interpretation against the draftsman", is a doctrine

of contractual interpretation providing that, where a promise, agreement or term is ambiguous,

the preferred meaning should be the one that works against the interests of the party who

provided the wording30.

To invoke contra proferentem, there is a precondition that needs to be met, which was

set in St Edmundsbury and Ipswich Diocesan Board of Finance v Clark (No 2) [1975] 1WLR

468 where the Court of Appeal accepted that the application of the contra proferentem rule

was one of late or last resort, when a sure conclusion could not otherwise be reached. The

premise of the discussion in this part is that the clause is ambiguous and there are two

different interpretations that need to be chosen. So the precondition has been met.

The Respondent provided the interpretation that the Parties’ intent was to use all types of

expedited procedures available at the AIAC.31This expanded interpretation makes the

arbitration rules stipulated in the arbitration clause undetermined, and the Respondent can

choose the arbitration rules that are favorable to them before the formal arbitration

commences, so as to obtain higher benefits. In this case, it is based on this expanded

explanation that the respondent was able to apply for interim measures and organize a second

30 American Law Institute (1981). "The Scope of Contractual Obligations". Restatement (Second) of Contracts.
2. St. Paul, Minnesota: American Law Institute Publishers. § 206.
31 Moot Problem, pp.34, par.4.3.2.1.a
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auction to obtain several times the benefits of the first auction.

As for the interpretation submitted by the Claimant, it restricted the Respondent’s

behaviour to re-auction the Artwork, which has been demonstrated in the former part.

Comparing above-mentioned two interpretation, it is obviously that the latter interpretation

conforms to the requirement raised by contra proferentem that “interpretation against the

draftsman”.

As a result, even if the arbitral tribunal decide that there is an ambiguity, pursuant to the

doctrine of contra proferentem, the clause should be interpreted that it stipulate the arbitration

shall be conducted under FTARules.

3. Even with the interpretation provided by the respondent, the emergency arbitrator

procedure has nothing to do with expedited procedure and shall not be included.

Emergency arbitrator procedures are developed in order to fill a void in arbitral rules

that did not provide for emergency relief or protective measures before formal referral to

arbitration or the formation of the arbitral tribunal.

This is indeed an excellent system in protecting the rights of the parties. However, it

does not have any connection with "expedited procedures". On the contrary, if one party has

filed an application, it will slow down the process of arbitration while in this case, it took 15

days to make an award.

4. Conclusion

Regardless of whether the arbitration clause is determined to be explicit or not, after
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interpretation, it is pointed out that the arbitration shall be conducted in accordance with FTA

Rules which excludes any kinds of interim award to be applied.

Taking a step back, emergency arbitrators and expedited procedure are two completely

different systems and cannot be interpreted as containing and containing relationships.

b. The arbitration clause in the Auction T&Cs does not refer to Rules 2018

explicitly, which makes the Respondent’s request for appointment of emergency

arbitrator invalid.

Pursuant to Rule 1(1) of FTA Rules, once the Parties have agreed that FTA Rules will

apply, any dispute between the Parties shall be resolved in accordance with FTARules.32

FTA Rules and Rules 2018 are two different arbitration rules in AIAC, especially with

regard to the applicability of interim awards. If the FTA Rules has been determined to apply,

the corresponding provisions in Rules 2018 will be excluded.

As is demonstrated above, the Article 8.1of Auction T&Cs refers to FTA Rules only, so

the Respondent can not request based on this clause for interim awards pursuant to Rules

2018. And this is the only arbitration clause in the Auction T&Cs, which indicates that Rules

2018 is not referred to explicitly, so the emergency arbitrator requested by the Respondent

pursuant to Rules 2018 is invalid in the present case.

32 AIAC Fast Track Arbitration Rules, pp.9, Rule 1(1)
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B. The arbitral tribunal was not constituted within 90 days of the award, as a result, the

award issued by the emergency arbitrator shall cease to be binding

If the arbitral tribunal decides that an emergency arbitrator had jurisdiction to decide on

the Respondent’s application for interim measures, the emergency arbitrator system under the

Rules 2018 will be valid, which means other rules concerning to the emergency arbitrator is

valid as well.

Pursuant to Rules 2018, Schedule 3, Paragraph 16(a), if the arbitral tribunal is not

constituted within 90 days of award issued by the emergency arbitrator, such award shall

cease to be binding.33

And according to the Award on the interim measures, the date of Award is 15th February,

201934, while according to the Procedural Order No.1, the Director of the AIAC confirmed

the appointment of the Presiding Arbitrator on 21st May, 2019.35Since it is more than 90 days

from 4th January to 21st May, the interim award issued by the emergency arbitrator shall cease

to be binding.

C. The power of arbitral tribunal to terminate the interim award of the emergency

arbitrator is implied.

Since the emergency arbitrator procedure is based on Rules 2018, it is also necessary to

find ways to vacate the award in this arbitration rules.

33 AIACArbitration Rules 2018, pp.79, par.16(a)
34 Moot Problem, pp.36
35 Moot Problem, pp.49, par.13
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Pursuant to Rules 2018, Schedule 3, Paragraph 15(b), upon constitution of the arbitral

tribunal, the arbitral tribunal may reconsider, modify or vacate the interim award or order

issued by the emergency arbitrator.36

However, since the arbitral tribunal at this time is constituted under FTA Rules, it is

slightly inappropriate to invoke the provisions of Rules 2018 as the basis of jurisdiction,

although logically, the "arbitral tribunal" referred to in the clause should be interpreted as all

arbitral tribunals. It is also necessary to find out from FTA Rules whether there are applicable

rules as the basis for jurisdiction.

Pursuant to Rules 7.4 of FTA Rules, the arbitral tribunal may conduct the arbitration in

such manner as it deems appropriate, especially may conduct such enquiries as may appear to

the arbitral tribunal to be necessary or expedient.37

Such necessary enquiry is definitely include whether interim awards granted ahead shall

vacate or not. This corresponds to the above statement of “reconsider” in the Rules 2018.

Logically speaking, when the arbitral tribunal has the power to reconsider the reasonableness

of the interim award, it has the corresponding right to terminate it. Otherwise, the power of

“reconsider” has no practical value, that is, when it is determined that the interim award shall

be vacated after reconsideration, and if there is no power to vacate, it will not be able to

provide effective relief for the parties.

So it is not difficult to find that the arbitral tribunal based on FTA Rules is also within

the scope of the arbitral tribunal with the power to “reconsider, modify or vacate the interim

award or order issued by the emergency arbitrator”, and the power of arbitral tribunal to

36 AIAC Fast Track Arbitration Rules, pp.79, par.15
37 AIAC Fast Track Arbitration Rules, pp.15, Rule 7.4
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terminate the interim award of the emergency arbitrator is implied.

D. Conclusion

Based on the terms of the Auction T&Cs signed by both parties before the dispute arises,

after the interpretation, the agreed arbitration rule is FTA Rules. Under this rule, the

application of interim awards in arbitration is ruled out because more attention shall be paid

to the faster procedure. Therefore, the emergency arbitrator's decision to issue a interim

award on the basis of the Respondent's application is not in accordance with the agreed

arbitration rules. Besides, It has been over 90 days from the granting the interim measures to

the establishment of the arbitral tribunal and the arbitral tribunal has the jurisdiction to vacate

it, whether it is lawful or not.
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ISSUE 4: The arbitral tribunal shall vacate the award on interim measures made by the

emergency arbitrator.

When it is concluded that the arbitral tribunal has jurisdiction, and affirms that the

interim measures granted by interim award did not satisfy the requirements, the entire logical

chain will be complete and fluent, and the arbitral tribunal should adjudge the termination of

the interim measure.

Pursuant to Article 26.3 of Rules 2018, the requirements of interim measures are risk of

irreparable harm and likelihood of success on the merits. The Claimant submits that both of

the requirements are not met in the present case.

A. Risk of irreparable harm

It can be concluded from Article 26.3 (a) of Rules 2018 that there are three elements to

be satisfied: 1. there is an irreparable harm; 2. such harm is likely to happen without interim

measure; 3. such harm outweighs the harm that is likely to result to the Party against whom

the measure is directed. The Claimant contends that element 1 & 3 are not satisfied in this

case.

a. There is not an irreparable harm for the Respondent.

In many jurisdictions the term “irreparable harm” typically refers to an injury that

cannot be compensated by way of a damages award.38Since the the Respondent had already

received offers from many prospective buyers by just re-listing the Artwork, it would be

38 M. Goldstein, “A Glance Into the History for the Emergency Arbitrator”, Fordham International Law Journal
(2017), Vol. 40.3, pp. 780-797.
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possible for the damages to be ascertained. Therefore, there is no situation claimed by the the

Respondent that monetary relief may not remedy the damages adequately.

b. Such harm does not outweigh the harm that is likely to result to the Party

against whom the measure is directed.

It could be found in the international arbitration practice, there is a less stringent reading

of the requirement and that is more appropriate to the fundamental purpose of arbitral

provisional relief, which is to preserve the rights of the parties until the final award is

rendered.”39 Preserving the rights of the parties has become the rooted reason for the practice,

which means the legitimate rights and interests of both parties should be protected. That is

why there exists such kind of element need to be satisfied.

In order to adjudge whether this element is met or not, the emergency arbitrator in Case

No. EA 2016/30, Case No. EA 2016/31 and Case No. EA 2016/32 in “SCC PRACTICE

NOTE —Emergency Arbitrator Decisions Rendered 2015-2016”40assessed whether the

potential harm the Claimants were likely to suffer if interim relief were not granted

substantially outweighed the harm to the Respondent that would result if the interim

measures were granted. Therefore, it is necessary to carry out an analysis as follows:

If the interim measure that allows the artwork to be re-auctioned is made, it will

inevitably lead to the ownership of the artwork being transferred to a third party before the

final arbitration result comes out. The Claimant has always been emphasizing that what they

39 M. Goldstein, A Glance Into the History for the Emergency Arbitrator, Fordham International Law Journal
(2017), Vol. 40.3, pp. 780-797.
40 The Arbitration Institute of the Stockholm Chamber of Commerce (SCC) published “SCC PRACTICE
NOTE —Emergency Arbitrator Decisions Rendered 2015-2016”, which summarize the decisions rendered in
2015 and 2016, and draw some conclusions based on all decisions rendered to date.
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actually want is the ownership of the artwork, and they hope to bring prosperity to their

gallery through the popularity of the artwork. Thus, even if the tribunal of the ongoing

arbitration decided that the Claimant is entitled to the possession of the artwork, the Claimant

cannot possess the ownership of artwork indeed. And this loss cannot be measured only by

money and is irreparable, which will outweigh the potential harm to the Respondent that can

be measured by specific quantity of money.

c. Conclusion

In summary, the Respondent must have known the value range of the Artworks before

the arbitration, and for them, the so-called harm is at best a loss of money. In the absence of

the situation that the potential harm cannot be ascertained, it is clear that the condition that it

may suffer irreparable damage is not met. On the contrary, for the Claimant, because it

requires the Artwork itself, the interim measures will bring irreparable harm, which obviously

does not meet the original intention of the emergency arbitrator system. Hence, the first

element to request an interim measures was not satisfied.

B. Likelihood of success on the merits

In the context of interim measures applications before arbitral tribunals, the condition of

likelihood of success on the merits (fumus boni iuris) requires the party requesting interim

relief to show a reasonably arguable case or a reasonable probability of prevailing on the
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merits.41 This requirement ensures that a party will not be granted interim relief if there

appears to be little prospect that it will prevail in the final award.42 Typically, however, the

tribunal’s inquiry into the merits of the parties’ claims and defenses is only on a prima facie

basis, without any detailed or definitive assessment of the evidence or the merits of the

parties’ legal arguments.43

a. The Respondent failed to prove any likelihood of success on the merits.

As already demonstrated in the substantial submission, Mr. Wong’s behaviour can

constitute the usual agency and apparent agency and the behaviour of Respondent that they

knew the modification to the payment time but did not deny it is also a kind of ratification to

Mr. Wong’s unauthorized act and therefore granted a valid payment extension. The

Respondent repeatedly stated in an implied manner that it accepted the Claimant’s request for

the extension of deadline of the payment. The Respondent’s breach of contract is obviously a

choice after knowing that there is a greater interest to obtain, not entirely in good faith.

As a result, the Respondent failed to prove any likelihood of success on the merits.

b. The emergency arbitrator made a prejudgment on the merits before the

commencement of the arbitral tribunal.

Based on the expression that the tribunal’s inquiry into the merits of the parties’ claims

and defenses is only on a prima facie basis, without any detailed or definitive assessment of

41 G. Born, International Commercial Arbitration, pp. 2424-2563.
42 lbid
43 lbid
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the evidence or the merits of the parties’ legal arguments, it can reasonably infer that there

should not be any prejudgment on the merits.

When deciding applications for emergency relief, the EA should avoid prejudging or

predetermining the dispute itself.44 This does not mean that an EA may not consider the

likely prospects of a claim. It does however mean that, in doing so, the EA must not “decide”

on the merits of the case, and must not overstep the arbitral tribunal’s role of assessing the

merits in light of the parties’ submissions in the arbitration.45

It is reported in the ICC Commission Report: Emergency Arbitrator Proceedings that in

one of the first 80 ICC EA cases, the EA stated that “however wide may be the latitude that I

enjoy to take pragmatic and necessary action, any such action must necessarily be of an

interim or conservatory nature, which among other things means that it must be capable of

reassessment if appropriate in the course of arbitral proceedings to resolve the Parties’

dispute”. In other words, an EA will not grant an emergency measure if said relief is the same

as the one requested on the merits.46

While the US court also held that the interim measures enacted by the arbitral tribunal

were intended to resolve an independent, specific and separable issue. In the case of Island

Creek Coal Sales Co. v. Gainesville, the US Sixth Circuit Court mentioned: “The interim

award has finality for an independent issue.”47 And in the case of Southern Seas Navigation

Ltd. v. Petroleos Mexicanos, the court held that:“ Interim measures are not temporary or

intermediate in relation to further rulings. For itself, the decision has finality. The purpose of

44 Chartered Institute of Arbitrators’ International Arbitration Practice Guideline, Applications for Interim
Measures (2015).
45 G. Born, International Commercial Arbitration, pp. 2424-2563.
46 ICC Commission Report: Emergency Arbitrator Proceedings, pp.27
47 Island Creek Coal Sales Company, Plaintiff-appellee, v. City of Gainesville, Florida, Defendant-appellant,
729 F.2d 1046 (6th Cir. 1984)
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the interim measure is to clarify the rights and obligations between the parties at a specific

stage before the final decision is made." 48

However, in this case, the interim award on whether the Respondent can re-auction the

artwork is obviously inseparable from the ongoing arbitration. A very important issue in this

case is the ownership of the Artwork. However, in the emergency arbitrator procedure, due to

the Respondent's application, the emergency arbitrator made an interim award that allowed

the Respondent to re-auction which in fact made an award before the arbitral tribunal in the

substantial part. And due to the particularity of the auction, the ownership of the Artwork is at

risk of being transferred to a bona fide third party. If the interim measures are not vacated,

there is no need to demonstrate the issues in the substantive part of the case any more. This

actually constitutes the prejudgment on the merits.

C. Conclusion

In the event that the emergency arbitrator has jurisdiction to award such interim measure,

the substantive prerequisites to issue an interim measure were not met under the lex arbitri, in

particular, after the interim measures was granted, the damage caused to the Claimant is

irreparable, far exceeding the loss that may be caused to the Respondent without granting

interim measures. Besides, because the interim award in the present is not separable from the

ongoing arbitration and it has constitutes the prejudgment on the merits, in accordance with

the customary practice established in international commercial arbitration, the interim

measure shall be vacated.

48 Southern Seas Navigation v. Petroleos Mexicanos, 606 F. Supp. 692 (S.D.N.Y. 1985)
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PRAYER FOR RELIEF

Counsel for the Claimant respectfully requests that the Tribunal adjudge and declare

that:

I. the Respondent breached its contractual obligations by:

(i) denying the Claimant’s right to the title, risk and possession of the Artwork; and

(ii) disallowing the Claimant from collecting the Artwork from the Respondent’s

premises;

II. The Claimant is the rightful possessor of the Artwork;

III. The Arbitral Tribunal has the jurisdiction to vacate the Award on Interim Measures

made by the Emergency Arbitrator.

IV. The Arbitral Tribunal shall vacate the Award on Interim Measures made by the

Emergency Arbitrator.

V. The Respondent shall pay all arbitration costs, including Claimant’s Representative’s

costs and expenses.
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