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II. STATEMENT OF JURISDICTION 

1. As of 19 February 2019, the parties have agreed to submit the present dispute to 

arbitration in accordance with the AIAC Fast Track Arbitration Rules 2018, pursuant to 

Clause 8 of the Auction Terms and Conditions (“the Auction Terms”).  

2. Pursuant to parties’ agreement as per Article 7 of the Auction Terms, the governing law 

will be that of the Hong Kong Special Administrative Region of the People’s Republic 

of China. In addition, pursuant to Article 8.2 of the Auction Terms, the arbitration is to 

be seated in Hong Kong. 

III. QUESTIONS PRESENTED 

3. Whether the Claimant is entitled to the possession of the Artwork;  

4. Whether the Respondent had granted a valid payment extension to the Claimant; 

5. Whether the Arbitral Tribunal has the jurisdiction to vacate the Award on Interim 

Measures made by the Emergency Arbitrator; and 

6. Whether the Arbitral Tribunal shall vacate the Award on Interim Measures made by the 

Emergency Arbitrator. 
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IV. STATEMENT OF FACTS 

The Parties and Representatives 

7. The Claimant, Pracheen Kalakaar, is a company which is incorporated under the laws 

of India. It is an art gallery from South India which focuses on Asian contemporary 

paintings, sculptures, artworks and photographs.  

8. The Respondent, Chui’s, is a company which is headquartered in and registered under 

the laws of Hong Kong. It is one of the world’s largest brokers of fine and decorative 

art, as well as jewellery, real estate and collectibles. 

The Respondent’s Open House 

9. On 12 December 2018, the Respondent hosted an open house and extended an 

invitation to the Claimant to attend. This auction was headed by Mr. Frederick 

Bartholomew. Six members of the Respondent’s sales team, four members of its 

Finance Team, and an administrative assistant were present at the auction. As several of 

the Respondent’s sales staff were either on sick or annual leave on the day of the 

auction, the members of the Respondent’s Finance Team who were present at the 

auction were instructed to double-up as sales consultants for the open house.  

10. Mr. Hari Sadhu, who was the Claimant’s curator, attended the open house on 12 

December 2018 and registered his interest in the auction as the authorised proxy holder 

for the Claimant. The Respondent’s receptionist then directed Mr. Sadhu to Mr. 
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Gregory Wong, his designated sales consultant for the purposes of the open house. 

“The Bamboo and the Panda” Artwork 

11. During the auction, a rare artwork from the Shong Dynasty titled “The Bamboo and the 

Panda” (“the Artwork”) was displayed at Lot No. 58. A total of 23 prospective buyers, 

including Mr. Sadhu, expressed interest in the Artwork.  

12. When Mr. Sadhu approached Mr. Wong to express his interest in the Artwork, Mr. 

Sadhu informed Mr. Wong that he had received revised bidding instructions from the 

Claimant to the effect that the Claimant might require some extra time to obtain 

financing to purchase the Artwork in the event that its bid was successful. In response, 

Mr. Wong informed Mr. Sadhu that a payment extension was not a standard procedure. 

Mr. Wong, however, notified Mr. Sadhu that the issue could be further discussed if the 

Claimant’s bid at the auction was successful. 

13. At the auction, Mr. Sadhu’s bid of HKD 2,650,000.00 (“the Auction Price”) 

succeeded against the reserve price of HKD 2,550,000.00. Mr. Sadhu subsequently 

completed the necessary paperwork and presented a cheque for a deposit sum of HKD 

530,000.00. Later, he also informed the Sales Desk that he wished to raise the invoice 

for the outstanding balance of the Auction Price in Indian rupees. 

Events Following the Open House 

14. The Respondent subsequently sent a revised invoice in Indian rupees to the Claimant 

for its action. On 24 December 2018, the Claimant arrived on the Respondent’s 
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premises to collect the Artwork. While the Respondent attempted to verify the 

clearance of the Claimant’s payment of the balance of the Auction Price, the Claimant 

inspected the Artwork. 

15. During this inspection, the Artwork tore approximately 80cm from the top-middle of 

the piece. The tearing of the Artwork occurred in the presence of at least 30 of the 

Respondent’s employees and media representatives. In the wake of the unexpected 

tearing of the Artwork, the Respondent escorted the Claimant out of its premises. 

16. The Claimant subsequently returned to the Respondent’s premises on 26 December 

2018 to collect the Artwork. On the basis that the Claimant had not paid the balance of 

the Auction Price within the contractual time frame, the Respondent did not allow the 

Claimant to collect the Artwork. 

17. The Respondent subsequently sought interim measures from an Emergency Arbitrator, 

in particular, an order for sale of the Artwork. An order for sale was granted by the 

Emergency Arbitrator, as detailed in his Award for Interim Measures dated 15 February 

2019 (“the Award for Interim Measures”). The Respondent subsequently found a 

willing buyer for the Artwork. As of 18 February 2019, payment has been successful, 

but the buyer has not yet collected the Artwork from the Respondent’s premises. 
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V. SUMMARY OF PLEADINGS 

18. The Claimant is not entitled to title, risk and possession of the Artwork, having 

breached its obligations to pay the balance of the Auction Price within the contractual 

deadline. The Claimant’s allegation as to an existence of an alleged contractual 

variation allowing for a payment extension is unfounded and no such variation was 

made.  

19. Even if the Arbitral Tribunal finds that an oral agreement existed between the 

Respondent’s agent, Mr. Gregory Wong, this agreement does not bind the Respondent. 

Mr Wong had no authority, actual or apparent, to unilaterally vary the auction terms 

without the Respondent’s consent or knowledge. Further, at no point in time did the 

Respondent ratify Mr. Wong’s conduct, if any at all, and the Claimant has no basis to 

assert such claim. The only valid contract that binds parties is reflected in the Auction 

Terms dated 12 December 2018, to which the Claimant has breached. Accordingly, the 

Claimant is liable for breach and is disentitled from claiming possession, risk or title in 

the Artwork.  

20. Additionally, the Award for Interim Measures should not be vacated by the Arbitral 

Tribunal. Firstly, the Emergency Arbitrator had possessed the required jurisdiction to 

adjudicate the Respondent’s application for interim measures, as the parties had 

intended to use all types of expedited procedures available at the AIAC. 
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21. Even if the Arbitral Tribunal finds that the Emergency Arbitrator had not possessed the 

requisite jurisdiction, it should not vacate the Award for Interim Measures as the 

Respondent had met the substantive requirements under the lex arbitri for an order of 

sale of the Artwork to be issued. Firstly, the Respondent had shown that there was 

likely to be harm which was not adequately reparable by an award of damages should 

the interim measure not have been ordered, and that this harm substantially outweighed 

that which would be caused to the counterparty if the measure was granted. Secondly, 

the Respondent had proved that it had a reasonable possibility of success on the merits 

of the claim.  

VI. PLEADINGS 

A. The Claimant is not entitled to possession of the Artwork. 

22. As a preliminary note, the sole valid contract between parties was a conditional 

agreement of sale (“the Contract”) which was governed by the conditions under the 

Auction Terms dated 12 December 2018 (“the Auction Terms”). 

1. The Claimant’s breach of the Contract disentitles it from claiming 

possession of the Artwork. 

23. Clause 10 of the Auction Terms states that all agreements between the Claimant and 

Respondent, written or oral, are reflected in the Contract. Accordingly, the Contract 

dated 12 December 2018 is the sole valid agreement which binds the parties.  
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24. Per Clause 1.3 of the Auction Terms, the Claimant was required to deliver payment of 

the balance of the Auction Price within 5 working days of the auction date, up to 12 

December 2018. While Clause 1.3 expressly allowed for a modification of payment 

deadline, no such modification was made, and the Claimant was contractually obliged 

to make the balance payment by 19 December 2018.  

25. As such, though the Claimant unilaterally made a surplus deposit beyond what was 

contractually required per the Auction terms, it ultimately breached Clause 1.3 in 

failing to deliver payment by 19 December 2018. On the present facts, the payment of 

the balance of the Auction Price was only cleared on 24 December 2018.1 

26. Accordingly, given the Claimant’s breach of the Contract, the Respondent is entitled to 

terminate the agreement for sale immediately2 and the Claimant has no claim as to 

either title, risk, or possession of the Artwork.3 

2. The Claimant’s allegation as to the existence of the oral agreement 

varying the payment deadline is unfounded and a mere unilateral 

mistake which has no bearing on the Contract’s validity.  

27. While Clause 1.3 of the Auction Terms allowed for a variation of payment deadlines, 

no such variation was made as it was not recorded in the Contract which reflected the 

entire agreement as between parties. In any case, Clause 10 of the Auction Terms 

expressly stipulates that the Contract “supersedes all other agreements”, if any, and 

                                                
1 Witness Statement of Mr. Hari Sadhu, ¶24 
2 Auction Terms, Clause 1.4 
3 Ibid, Clause 2 
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would hence render any alleged payment extension null. Both a plain and purposive 

reading of Clause 10 would render any contractual variation or collateral agreement 

invalid. This is because any such agreements Clause 10 is an entire agreement clause 

which gives effect to certainty of terms as between parties, requiring any additional 

variations to be contained in the Auction Terms themselves.  

28. Even if Clause 10 were to be disregarded, on the facts, the correspondence between the 

Respondent’s and Claimant’s agents did not result in a valid oral agreement. Basic 

elements of contract formation were not even satisfied.  

29. For there to be valid acceptance, it must precisely correspond with the offer and amount 

to an “unqualified assent to the terms of the offer.”4 

30. Mr. Gregory Wong, the Respondent’s Senior Accounts Executive, did not enter into 

any agreement, oral or otherwise, to vary payment terms in consideration for a greater 

deposit payment. Though the Claimant proffered such an offer, the Respondent never 

accepted it. At best, Mr. Wong only advised Mr. Sadhu that his proposal could be 

considered after the Auction, if the Claimant was successful in its bid for the Artwork.5 

Such equivocal statements of future intent do not meet the threshold of an unqualified 

assent or valid acceptance. No conclusive agreement was ever reached between parties 

prior to the Auction.  

31. Even on Mr. Sadhu’s witness statement, Mr. Wong’s alleged response to the 

Claimant’s offer as “reasonable” was, at best, equivocal. On Mr. Sadhu’s own 

                                                
4 Lee Siu Fong Mary v Ngai Yee Chai [2006] 1 HKC 157  
5 Witness Statement of Mr. Gregory Wong, ¶15 
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statement, Mr. Wong had qualified his response by an inconclusive proposition to “see 

how things fare at the auction and we take things from there”.6 Accordingly, no 

conclusive agreement was ever given or reached, especially since there was no 

discussion of the contractual variation after the Auction.7 

32. The Claimant’s allegation that the Respondent’s acceptance was evinced through its 

conduct,8 namely, through receipt of the greater deposit sum and in failing to raise any 

objection that Mr. Wong was raising a new invoice for the Claimant, cannot stand.  

33. As held by Hong Kong’s Court of Final Appeal in Shanghai Tongji Science & 

Industrial Co Ltd [2004] 2 HKLRD 548, for a finding of acceptance by conduct, the 

conduct in question cannot simply be “consistent” with the alleged acceptance but must 

be “unequivocal”. 

34. In applying this rule, the same court in The World Food Fair Limited and Another v 

Hong Kong Island Development Ltd [2007] 1 HKLRD 498 which dealt with an issue 

regarding the validity of a tenancy contract, found that while the proposed tenant had 

paid a deposit and been allowed possession of the premises by the proposed landlord, 

these facts were at best equivocal of a valid acceptance. Thus, there was no acceptance 

by conduct on part of the proposed landlord and consequently, no concluded tenancy 

contract.  

35. Similar to the present, the Respondent’s conduct is equivocal and cannot raise an 

inference of acceptance as it is capable of being explained through a multiplicity of 

                                                
6 Witness Statement of Mr. Hari Sadhu, ¶11  
7 Witness Statement of Mr. Gregory Wong, ¶17 
8 Terms of Reference, ¶4.1.1.2  
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reasons such as administrative oversight.  

36. Hence, the alleged oral agreement is void for being want of the Respondent’s valid 

acceptance and the Claimant has no basis for claiming possession over the Artwork.  

37. Any assertion as to an alleged oral agreement is an inoperative unilateral mistake on the 

Claimant’s part to which has no bearing on the Contract’s validity.  

38. For a unilateral mistake to be operative, it must be known to the other non-mistaken 

party9 that the mistaken party was operating under it. However, at all material times, 

the Respondent was unaware that the Claimant was unilaterally operating under a 

mistake as to the terms of the Contract, allegedly varied by an oral agreement. 

39. Significantly, while the Respondent did accept the Claimant’s surplus deposit, this 

administrative oversight cannot justify an assertion that the Respondent had full 

knowledge as to the existence of an oral agreement. Further, while the Claimant was 

allowed into the Respondent’s premises beyond the contractual deadline, this act was at 

most a business gesture which was not reflective of an affirmation of the alleged oral 

agreement. In any case, the Claimant’s access to view the Artwork was not exclusive, 

given that there were 30 other persons present in the area.10 At no point in time did the 

Respondent conduct itself in a manner to suggest that that the Claimant was entitled to 

possession, or had legal ownership of the Artwork.  

40. In any case, consistent with the position that possession, title or risk never passed to the 

                                                
9 Long Font Garment Ltd v JAS Forwarding (Hong Kong) Ltd [2005] 4 HKC 136, per Rogers VP 
10 Witness Statement of Mr. Hari Sadhu, ¶20 



  

A 

B 

C 

D 

E 

Claimant, the Respondent immediately called security and ushered the Claimant’s 

representatives out of its premises when the Artwork tore.11 The Claimant therefore has 

no basis to assert possession in the Artwork. 

3. Regardless of the assertion, the Claimant is still disentitled from 

claiming possession in the Artwork as it has already been sold to a 

bona fide third-party purchaser. 

41. Nevertheless, the Claimant cannot assert possession over the Artwork as it never had 

requisite title. Good title, which was originally vested in the Seller, now belongs to a 

third party who purchased the Artwork from the Respondent bona fide and for value 

before the Contract was avoided. Accordingly, the third-party purchaser is equity’s 

darling who now has sole title and the right to possession.12 

42. Even if this tribunal were to find that the Seller’s original title to the Artwork was 

voidable, the Claimant is precluded from asserting any right of possession because 

equity operates to protect the bona fide third party purchaser who acquired the Artwork 

in good faith without notice of the Respondent’s alleged defect of title.  

43. Accordingly, the Claimant is not entitled to possession of the Artwork and is precluded 

from claiming legal or equitable title in the Artwork. 

                                                
11 Ibid, ¶23 
12 Tong Kwok Cheong v Tong Wai Lin [2014] 1 HKLRD 339 
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B. The Respondent did not grant any valid payment extension as Mr. Wong 

had no authority, actual or apparent, to enter into such an agreement. 

1. Mr. Wong had no express nor implied actual authority to extend the 

payment deadline. 

44. Even if this Tribunal should find a valid oral agreement as between Mr. Wong and the 

Claimant, the Respondent is not bound by such agreement given that Mr. Wong 

exceeded his scope of actual authority.13 

45. Actual authority is a legal relationship between the principal and agent created by a 

consensual agreement to which they alone are parties.14 On the facts, the Respondent 

did not consent to enabling Mr. Wong to have unilateral authority to vary the Auction 

Terms.  

46. At the auction, the scope of Mr Wong’s actual authority was limited solely to sales 

consultancy – namely, the fielding of queries relating to auctionable items on display.15 

He was explicitly instructed to suspend his finance role as Senior Accounts Executive 

and adhere to standard procedures and all current approval processes.16 Accordingly, 

Mr. Wong was aware that his role did not authorise him to unilaterally vary standard 

protocol without requisite approval.  

                                                
13 Freeman and Lockyer v Buckhurst Park Properties (Mangal) Ltd [1964] 2 QB 480 (“Freeman”) 
14 Attorney General v Herald Houseware Ltd [1996] 4 HKC 787 at 791  

15 Witness Statement of Mr. Gregory Wong, ¶6   
16 Ibid  
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47. Further, at no material time did the Respondent ever hold out to Mr. Wong that he was 

authorised to unilaterally vary Auction Terms. This is especially since his usual 

authority in his Finance role did not even grant him such scope of capacity, which was 

limited to “supervising account receivables and engaging in business development 

activities”17 unrelated to Auction term variations.  

48. Additionally, any claim that Mr Wong had implied actual authority to grant a payment 

extension which through his usual, customary, or incidental authority, must fail. This is 

because any of such variation is not:  

i. What a Sales Representative is usually authorised to unilaterally do, or 

ii. Necessary or ordinarily incidental to an effective execution of his 

express authority in the usual capacity as a Sales Representative,18 or  

iii. Within the usages and customs of the Auction market and trade. In any 

case, any claim of implied authority must fail as the Claimant has yet to 

discharge its burden in proving that it is usual or customary for Sales 

Consultants in the Auction trade to have the authority to make payment 

extensions.19 

49. Further, valid variations to the Auction Terms could only be approved in writing by 

the three relevant signatories,20 who, in the present, were not privy to, let alone aware, 

                                                
17 Ibid, ¶1 
18 Yee Fat Development Ltd v Winline Knitting Factory Ltd [2011] 3 HKLRD 511, ¶21 
19 Benmag Ltd v Barda [1955] 2 Lloyd’s Rep 354   
20 Terms of Reference, ¶4.2.2.1 
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of this alleged oral agreement. There was no written approval annexed to the 

Claimant’s executed Auction Terms to indicate the Respondent’s consent to varying 

the payment terms as in accordance with proper standard procedure. Any variations to 

the Auction Terms would be found in the annexure to the Auction Terms as with 

standard procedure.21 

50. As such, the alleged payment variation is also invalid for want of compliance with 

requisite formalities.   

2. The Respondent also did not confer upon Mr. Wong apparent 

authority to make a payment extension.  

51. Per Freeman as cited with approval by the Hong Kong Court of Final Appeal 

in Thanakharn Kasikorn Thai Chamkat (Mahachon) v Akai Holdings Ltd [2010] 

HKCFA 82 (“Thanakharn”), apparent authority will be established such as to bind 

the principal to the agent’s act vis a vis a third party if:  

a. A representation was made to the third party that the agent had authority to do 

the act in question, 

b. This representation was made by persons with actual authority to manage the 

principal’s business, and 

c. The third party was induced by this representation; and 

                                                
21 Further Clarifications, ¶3  
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d. Under the company’s constitution, the company was not deprived of the 

capacity to enter into a transaction sought to be enforced or to delegate authority 

to enter a transaction of that kind to the agent.  

52. In Thanakharn, the court found that the principal company was not bound by a series 

of transactions entered into by its chief executive officer, Ting, with a bank. While the 

court acknowledged that Ting had a wide scope of actual and apparent authority, it did 

not automatically nor inextricably extend to the transactions in question simply by 

virtue of his status in the company’s corporate infrastructure. On those facts, the court 

held that the bank’s reliance on Ting’s alleged apparent authority, was in any case 

“irrational” especially since there was no representation by the principal company, 

actual or implied, that Ting had authority to engage in the said transactions.  

53. Analogous to the present, none of the elements required to establish apparent authority 

is made out: 

a) No representation was made by the Respondent as to Mr. 

Wong’s capacity to enter into the oral agreement. 

54. Any representation by a principal as to authority of its agent must be “clear and 

unequivocal” – this is to be adjudged in line with the practical realities of a particular 

case.22  

55. It is trite that any valid representation as to an agent’s authority must come from the 

                                                
22 Thanakharn, ¶71  
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principal itself23 and on the facts, the board made no representation, implied or actual, 

that Mr. Wong had authority to vary the payment terms. Even on Mr. Sadhu’s witness 

statement, where the Respondent’s receptionist allegedly told the Claimant to direct 

“any and all sales queries” to Mr. Wong,24 his corporate authority can neither be said 

to be akin to the board nor be tantamount to any valid representation as to Mr. Wong’s 

scope of authority. It has been established that an agent making representations about 

another agent’s authority must have actual authority to make such representations25 and 

it is obvious on the facts that the Respondent’s receptionist had no such authority. 

b) There was no valid reliance on part of the Claimant.  

56. In the absence of a representation, there can be no inducement and reliance on part of 

the Claimant to enter into the Contract. Analogous to the bank in Thanakharn, the 

Claimant’s alleged reliance as to Mr. Wong’s authority – as evinced by the offer of a 

payment variation – is unfounded and irrational.  

57. Nevertheless, the Claimant’s reliance on Mr. Wong’s alleged authority is unfounded as 

it was grounded in Mr. Sadhu’s personal unilateral assumptions based on past 

interaction with Mr. Wong as a Sales Representative in Scotties, as admitted by Mr. 

Sadhu himself.26 

                                                
23 Ibid 
24 Witness Statement of Mr. Hari Sadhu, ¶6 
25 Crabtree-Vickers Pty Ltd v Australian Direct Mail Advertising and Addressing Co Ltd (1975) 133 CLR 72 
26 Witness Statement of Mr. Hari Sadhu, ¶7  
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c) In any case, the alleged payment variation is invalid as the 

Claimant was not acting in good faith and had actual knowledge 

of Mr. Wong’s lack of capacity to vary the contract. 

58. It is trite law that where a third party dealing with a company knows that the agent 

lacks authority, the third party is disentitled from relying on any representation as to the 

agent’s authority.27 Accordingly, the Claimant is precluded from relying on the doctrine 

of apparent authority as it knew that Mr. Wong lacked authority to enter into the oral 

agreement. This is because the Claimant was made aware of Mr. Wong’s scope of 

authority when the Respondent introduced the Claimant’s agent, Mr. Sadhu, as a mere 

“sales consultant for the day.”28 Further, Mr. Wong had also explicitly made known to 

Mr. Sadhu that he did not possess any authority to unilaterally vary the Auction Terms 

especially since it was not in accordance with internal standard procedure.29  

59. Accordingly, the Claimant is also precluded from relying on the indoor management 

rule as codified under the Hong Kong Companies Ordinance (Cap. 622),30 which 

traditionally entitles a third party dealing with a company bona fide to assume that the 

company’s internal management requirements have been properly and duly followed in 

accordance with the company’s constitution.  

                                                
27 Criterion Properties Plc v Stratford UK Properties LLC [2004] 1 WLR 1846 at ¶31; Lo Suk Ling Villy v 

Methodist Church Hong Kong [2001] 1 HKC 182, 192 
28 Witness Statement of Mr. Gregory Wong, ¶6 
29 Ibid, ¶¶ 12, 13, 18  
30 S 117 
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60. Having been put on notice, the oral agreement does not bind the Respondent but 

operates as between the Claimant and Mr. Wong in his personal capacity.31  

61. As such, even if this Tribunal should find a valid oral agreement as between Mr. Wong 

and the Claimant, the Respondent is not bound by such agreement given that Mr. Wong 

was acting beyond his scope of authority, to which the Claimant had notice of. 

d) There was no ratification as the Respondent had insufficient 

knowledge of the alleged agreement, nor did it accept Mr. 

Wong’s unauthorised action. 

62. It is trite that the ratification doctrine can only be invoked if it is proved that the 

Respondent had “full knowledge of the facts”32 and all material circumstances in which 

the act was done. Such ratification may be implied through acquiescence.33  

63. In Gimex Development Ltd v Cua Wai Tai & Another [2000] 1 HKLRD 14, the first 

defendant was found to have ratified a transaction which was executed by C as attorney 

for both the defendants. While the first defendant had not directly appointed C as her 

attorney, she was fully aware that her interest was being disposed of by C but took no 

steps to disown what C had done. Accordingly, the court held that there was clear 

ratification by acquiescence.  

64. Distinct from the present, while the Respondent did not intervene when new invoices 

                                                
31 Rolled Steel Products (Holdings) Ltd v British Steel Corporation [1986] Ch 246  
32 La Banque Jacques Cartier v Banque d'Épargne de Montreal (1887) 13 App Cas 111, ¶118  
33 Michael L Smith v Tanrich Investment Consultant Limited [1995] 1 HKLR 111 
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were raised by Mr. Wong, the time alleged to be the time of purported ratification, this 

cannot amount to ratification. The Respondent evinced rejection of whatever purported 

oral agreement, on 24 December 2018 when it ushered the Claimant out of the viewing 

room34 because the Claimant was only a guest and not the owner of the Artwork 

entitled to possession.   

65. Accordingly, in the absence of material facts, the Respondent’s failure to object to the 

new invoice produced cannot amount to ratification. 

                                                
34 Witness Statement of Mr. Hari Sadhu, ¶23  
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C. The Award for Interim Measures issued by the Emergency Arbitrator 

should not be vacated by the Arbitral Tribunal. 

1. The Emergency Arbitrator possessed the requisite jurisdiction to 

decide on the Respondent’s application for interim measures, as the 

parties had intended to use all types of expedited procedures. 

66. Article 8.1 of the Auction Terms states “Any dispute, controversy or claim arising out 

of or relating to this contract, or the breach, termination or invalidity thereof shall be 

settled by arbitration using the expedited procedures framework available at the Asian 

International Arbitration Centre.”35 As the language employed in the aforementioned 

clause is equivocal, the relevant question is what the parties had intended when they 

agreed on “the expedited procedures framework”36 within the Auction Terms. 

67. The assessment of the parties’ intentions is an objective one, which is based on the 

interpretation of a “reasonable person having all the background knowledge which 

would reasonably have been available to the parties in the situation in which they were 

at the time of the contract”37. This approach is trite within the common law and has 

since been adopted by the Hong Kong Court of Final Appeal in Ying Ho Company 

Limited (and others) v The Secretary for Justice [2004] 7 HKCFAR 333. 

                                                
35 Auction Terms, Clause 8.1 
36 Ibid 
37 Investors Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 896; Chartbrook 

Ltd v Persimmon Homes Ltd [2009] 1 AC 1101 
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68. On the present facts, the parties had intended to use all types of expedited procedures 

available at the AIAC in order to resolve any disputes between them as efficiently as 

possible. This is evident from the nature of their contractual relationship. The sale had 

been effected in the context of an auction and it is undisputed that the bidding price of 

HKD 2,650,000.00 had been known to parties before the contract was executed.38 

Given the high value, as well as potentially time-sensitive nature of any future dispute 

between them, it is submitted that the parties had not intended to restrict themselves by 

opting only for the applicability of the Fast Track Rules. This is because the Fast Track 

Rules would have precluded the parties from being able to seek interim relief before an 

Emergency Arbitrator pursuant to Rule 19(7), which states that “By agreeing to 

arbitration under the AIAC Fast Track Arbitration Rules, the Parties undertake not to 

apply for any interim award….” [emphasis added] 

69. It is evident that the Emergency Arbitrator procedures pursuant to Schedule 3 of the 

2018 AIAC Arbitration Rules (“the 2018 Arbitration Rules”) provide for expedited 

relief, by way of imposing strict deadlines for both the arbitrator and the parties.39 By 

agreeing to “the expedited procedures framework”, the Respondent submits that the 

parties had intended to avail themselves to all of the procedures available at the AIAC 

that would help them to achieve an expedited dispute resolution between them, as 

opposed to foreclosing themselves to such procedures by opting strictly for the Fast 

Track Rules. Especially where the Emergency Arbitrator is empowered to grant interim 

measures40 which is critical to “preserv[ing] a factual or legal situation so as to 

                                                
38 Witness Statement of Mr. Hari Sadhu, ¶12 
39 Geoffrey Ma GBM QC SC, Arbitration in Hong Kong: A Practical Guide, 4th ed (Hong Kong: Sweet & 

Maxwell, 2017), 12.007 
40 2018 Arbitration Rules, Rule 8 
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safeguard the rights the recognition of which is sought from the [tribunal] having 

jurisdiction as to the substance of the case”41, it is submitted that this Tribunal should 

not lightly impute that the parties had intended to deny themselves of the choice of 

expedited procedures that were available at the AIAC but were outside the framework 

of the Fast Track Rules. 

70. While the parties later agreed to the applicability of the Fast Track Rules on 19 

February 2019, 42 this agreement only occurred after the Award for Interim Measures 

had been issued on 15 February 2019.43 In fact, the Respondent’s subsequent agreement 

to opt for the Fast Track Rules was entirely consistent with the its pattern of conduct in 

wanting any dispute between itself and the Claimant to be quickly resolved.  

71. As such, in the absence of clear language to suggest that the parties had intended to opt 

out of the provisions for interim measures and the ability to appear before an 

Emergency Arbitrator, the Respondent submits that this Tribunal should find that the 

parties had intended to use all types of expedited procedures. As such, this Tribunal 

should conclude that the Emergency Arbitrator had possessed the requisite jurisdiction 

to make a determination on the Respondent’s application for interim measures. 

                                                
41 Jeffrey Waincymer, Procedure and Evidence in International Arbitration (The Netherlands: Kluwer Law 

International, 2012) (“Waincymer”), 8.2.2; Van Uden Maritime BV, trading as Van Uden Africa Line v 

Kommanditgesellschaft in Firma Deco-Line [1998] ECR I 7091, 7133 
42 Procedural Order No. 1, ¶4; Terms of Reference, ¶1 
43 Terms of Reference, ¶3.5 
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2. In any case, the Respondent had met the substantive requirements for 

an interim measure to be issued under the lex arbitri. 

72. Article 36 of the Hong Kong Arbitration Ordinance (Cap. 609), which is based on 

Article 17A of the 2006 UNCITRAL Model Law, requires the party who is requesting 

for an interim measure to satisfy the tribunal that: (i) there is likely to be harm which is 

“not adequately reparable by an award of damages” if the measure is not ordered, 

which would substantially outweigh the harm likely to be caused to the other party if 

the measure is granted, and (ii) the requesting party has a reasonable possibility of 

succeeding on the merits of the claim. 

a) The Emergency Arbitrator had rightly granted the Respondent’s 

application given the irreparable harm that would be caused to it 

otherwise vis-a-vis the harm caused to the Claimant. 

73. The test for irreparable harm which would likely be caused to the parties in the case of 

sale or non-sale is objective. Subsequently, the respective harms have to be weighed in 

order to “balance the risk of doing an injustice”44 and guide the court to “whichever 

course appears to carry the lower risk of injustice if it should turn out that is it 

wrong”.45 

                                                
44 NWL Ltd v Woods [1979] 3 All ER 614 at 625; Michael Wilkinson, Eric Cheung & Gary Meggitt, Civil 
Procedure in Hong Kong, 6th ed (Hong Kong: LexisNexis, 2017) (“Hong Kong Civil Procedures”), 

¶29/1/14 
45 Music Advance Limited v The Incorporated Owners of Argyle Centre Phase I [2010] 2 HKLRD 1041; 

Interactive Media Network (China) Holdings v Just Media Group Ltd (unrep., HCA 2291/2017, [2018] 

HKEC 1310), ¶44 
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74. On the present facts, the Respondent would arguably have suffered substantial financial 

harm if the Emergency Arbitrator had refused the order for sale of the Artwork. In 

particular, in light of the unforeseen splitting of the Artwork and the widespread belief 

that the ripping of the Artwork before the end of the Chinese New Year during the Year 

of the Panda would bring about immense luck and fortune46, the value of the Artwork 

“skyrocketed to an astronomical amount”47. This appeared to give rise to a one-off peak 

in the demand for the Artwork. Should the Respondent have been prevented from 

selling the Artwork, it would have suffered irreparable harm in failing to sell it during 

this small window of time, where the Artwork was potentially priced at its peak. 

75. On the comparative, in the event that the order for sale was granted and the Artwork 

was eventually sold, as in the present case48, the Respondent submits that the Claimant 

not having possession of the Artwork would likely have caused the patrons who would 

have been interested in viewing the specific Artwork to not patronise the Claimant’s art 

gallery. It is submitted that the potential financial harm which may accrue as a result of 

patrons choosing not to visit the Claimant’s art gallery would, in any case, be markedly 

outweighed by the inordinate financial harm accruing on the Respondent in the event of 

a non-sale of the Artwork. As such, the Respondent submits that the Emergency 

Arbitrator’s decision to grant the order for sale of the Artwork had struck the 

appropriate balance between doing an injustice to either party in light of the unique 

circumstances of the case. 

                                                
46 Award on Interim Measures, ¶4 
47 Respondent’s Request to Appoint an Emergency Arbitrator, ¶5 
48 Terms of Reference, ¶3.5 
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b) The Emergency Arbitrator had rightly concluded that the 

Respondent had a reasonable possibility of success on the merits 

of the claim. 

76. A “reasonable possibility” of success under Article 17A of the 2006 UNCITRAL 

Model Law is akin to the test for a “serious question to be tried”, which is applicable 

for an interim injunction.49 This standard has been distinguished from the threshold test 

of a “strong arguable case” for freezing orders, the latter of which creates a much 

higher threshold.50 Hong Kong jurisprudence has confirmed that this threshold is “not 

[intended to be] a very steep hurdle”51 and does not require proof on a balance of 

probabilities.52 While the referenced decisions were made in the context of the interim 

measures being issued by the court, the Respondent submits that those conclusions 

should be strongly regarded in order to “circumscribe the playing field and facilitate 

harmonisation”53 between the courts and arbitral tribunals who possess concurrent 

jurisdiction over the issuance of interim relief in support of arbitrations54.   

77. On the comparative, it is unequivocal that the requisite threshold for the other party to 

demonstrate that there is no serious issue to be tried is extremely high. In the case of 

Jau Hwa Stewart v E Excel Ltd (unrep., HCA 2493/2001, [2001] HKEC 1072)55, the 

High Court of Hong Kong stated that the “Odds against success do not defeat [an 

applicant], unless those are so long that the plaintiff can have no expectation of 

                                                
49 Safe Kids in Daily Supervision Limited v McNeill [2010] NZHC 605 at ¶87; UNCITRAL 2012 Digest of 

Case Law on the Model Law on International Commercial Arbitration (“UNCITRAL 2012 Digest”) 
50 UNCITRAL 2012 Digest 
51 Re Billion Shipping Ltd [2003] HKLRD 674, ¶28; Hong Kong Civil Procedures, ¶29/1/10 
52 Alfred Dunhill Ltd v Sunoptic SA [1979] FSR 337, 373; Hong Kong Civil Procedures, ¶29/1/10 
53 Interim Relief in Aid of International Commercial Arbitration (2012) 24 SAcLJ 532 
54 Waincymer, 640 
55 Hong Kong Civil Procedures, ¶29/1/10 
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success, but only a hope” and that in order for the other party to succeed, “it would be 

necessary to demonstrate that the claim should be struck out”56. 

78. The Respondent submits that the present facts indeed give rise to a serious question to 

be tried as between the parties. In the present case, the Respondent had raised to the 

Emergency Arbitrator that the Claimant had failed to execute its obligations under the 

contract by failing to make payment in time57. In addition, the Respondent had raised 

that no extension of time had been granted to the Claimant, which resulted in the 

Artwork being the Respondent’s rightful property58. 

79. The Respondent submits that the success of the Respondent’s case were not “so small 

that they lacked substance and reality”59 on that basis that: (i) Mr. Wong, the 

Respondent’s agent was merely an accounts executive, and not a sales consultant60, (ii) 

that even on the Claimant’s account, Mr. Wong had only been empowered to field 

“sales related queries”61 and not to alter payment terms, (iii) which the Claimant had 

been alive to, as evidenced by the fact that he had searched at length for the head 

auctioneer, Mr. Frederick Bartholomew62, during the auction63. 

80. It is hence submitted that the threshold requirement of a “reasonable possibility of 

success” was fulfilled by the Respondent in its application for an order for sale of the 

Artwork before the Emergency Arbitrator. As such, the substantive prerequisites for an 

                                                
56 Yifung Properties Ltd v Manchester Securities Corp (unrep., CAV 258/2015, [2016] HKEC 1968) at ¶20; 

Hong Kong Civil Procedures, ¶29/1/10 
57 Emergency Arbitrator’s Award on Interim Measures, ¶4(d) 
58 Ibid 
59 Supra note 51 
60 Witness Statement of Mr. Gregory Wong, ¶1 
61 Witness Statement of Mr. Hari Sadhu, ¶6 
62 Terms of Reference, ¶3.1.1 
63 Witness Statement of Mr. Hari Sadhu, ¶10 
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interim measure to be granted under the lex arbitri were indeed met. Altogether 

therefore, the Respondent submits that this Tribunal should not vacate the Award on 

Interim Measures which was issued by the Emergency Arbitrator. 

VII. PRAYER FOR RELIEF 

81. For the foregoing reasons, the Respondent respectfully requests the Tribunal’s ruling 

that: 

a. The Respondent did not grant any payment extension and according, the 

Claimant is not entitled to risk, possession and title of the Artwork; and 

b. The Award for Interim Measures should not be vacated. 

 

Dated this 20th day of September 2019. 

 

COUNSEL FOR THE 

RESPONDENT 


