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IV. Statement of Jurisdiction  

This Tribunal has jurisdiction over this matter because the Claimant and the 

Respondent agree to have the arbitration held in Hong Kong with the help of AIAC.  
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 V. Questions Presented  

The Parties agreed that the issues to be decided in the arbitration are as follows:   

1. Did the Respondent granted a valid payment extension? 

2. Is the Claimant entitled to the possession of the Artwork? 

3. Does the Arbitral Tribunal have the jurisdiction to vacate the Award on Interim 

Measures made by the Emergency arbitrator? 

4. Shall the Arbitral Tribunal vacate the Award on Interim Measures made by the 

Emergency Arbitrator? 
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VI. Statement of Facts 

2018/11/10 The Respondent received the delivery of the Bamboo and the Panda.  

2018/11/12 The Respondent issued 50 invitations for the next open house which 

was scheduled for 12th December 2018.  

The Claimant received an invitation to the auction to the third and final 

open house for 2018.  

2018/12/12 Before leaving for the open house:  

Mr. Sadhu received the necessary paperwork authorizing him to bid on 

the auction items as a proxy for the Claimant.  

After arriving at the open house:  

Mr. Sadhu completed the registration process and he was introduced to 

Mr. Wong.  

The Claimant received a call from Mr. Sadhu which asked for the 

increase of the maximum bid amount.   

The Claimant agreed to increase the maximum bid amount and 

instructed Mr. Sadhu to request for an extension for the payment if the 
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Claimant was successful in bidding the Artwork.  

Prior to the open house commencing:  

The Respondent’s staff who was present was the head auctioneer, 6 

members of the Respondent’s sales team, 4 members of the finance 

team, and an administrative assistant.  

(a number of members from the sales team were absent, the members 

of the finance team doubled-up as sales consultants.)  

25min prior to the auction:   

Mr. Sadhu told Mr. Wong that some extra time may be required if the 

bid was successful, and he requested for 5 more working days in return 

to the 20% deposit.  

Mr. Sadhu contacted the Claimant that the extension for the payment 

was tentatively approved by Mr. Wong.  

The Claimant conveyed its agreement to the said AT&C to Mr. Sadhu.  

Auction:  

The Claimant successfully bid the Artwork at the price of 
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$HKD2,650,000.  

 After the auction:  

Mr. Sadhu briefly talked with Mr. Wong and asked if the balance could 

be paid in INR instead of HKD.   

He presented a cheque for the deposit of HKD$530,000, which was 

20% of the auction price and informed the sales desk that he would like 

to pay the balance in INR.  

The AT&C were executed.  

After the conclusion of the open house:  

Mr. Wong sent an email to the head of finance to query whether they 

could approve the request for the invoice of the balance to be converted 

from HKD to INR.  

The request was approved after a few layers of approval.  

2018/12/13 The Claimant received a revised invoice allowing to pay in INR (the 

payment date was not specified).  

2018/12/20 The Claimant payed HKD$2,120,000 by electronic transfer to the 
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Respondent and the payment was deposited.  

The Respondent contacted the Seller and notified that the balance was 

yet to be received, and the Seller verbally advised the Respondent that 

written instructions to re-list the Artwork would be sent shourtly.  

2018/12/24 The Claimant attended the Respondent’s premise to view and arrange 

for the delivery.  

The Claimant provided the Respondent with the proof of payment for 

the balance of the auction price and while the clearance was being 

verified, the Claimant was guided to the viewing room.  

The Artwork tore while they were viewing it, and the Claimant was 

ushered away from the Artwork and its premises.  

Mr. Sadhu contacted the Claimant’s bank and was notifies that the 

cheque would clear by the end of that day.  

The Claimant received a notification from the bank that the transfer of 

the balance was successful.  

The Seller’s written instructions to re-list the Artwork was received by 
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the Respondent.  

2018/12/26 The Claimant attempted to enter the Respondent’s premises to collect 

the Artwork.  

The Respondent told the Claimant that the balance was not successfully 

transferred within the contractual payment deadline.  

2019/1/2  The Claimant submitted its notice of arbitration.  

2019/2/1  The Respondent requested for the appointment of an emergency 

arbitrator.  

2019/2/4  Mr.E ordered that the interim measures application was to be heard 

only via oral submissions.  

2019/2/11 The hearing of interim measures took place at the AIAC.  

2019/2/15  The interim award in favour of the Respondent was issued.  

Not Clear The Respondent resold the Artwork.  

2019/2/18  The prospective buyer had not collected the Artwork but successfully 

paid for it.  

2019/2/19  The Terms of Reference were prepared by the Parties and the 
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 arbitration commenced.  

2019/2/5-20 Chinese New Year 

2019/5/22  

 

The date of constitution of the tribunal pursuant to the AIAC Fast Track 

Arbitration Rules 2018.  
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VII. Summary of Pleadings 

ISSUE 1: The Respondent Granted a Valid Payment Extension 

The request which the Claimant made to extend the payment timeline has been 

granted since Mr. Wong had an apparent authority to admit the payment extension. 

The Respondent made a reliable representation to the Claimant which made the 

Claimant reasonably believe that Mr. Wong has been authorized to extend the 

payment. Even if Mr. Wong did not have the authority to extend the payment timeline, 

the Parties have agreed on the oral agreement and the Respondent ratified such 

conduct by not raising any objection. In fact, the Respondent endorsed Mr. Wong’s 

conduct retroactively. Therefore, the extension of the payment is valid. 

ISSUE 2: The Claimant Is Entitled to The Possession of The Artwork  

Whether or not the payment deadline has been extended, the Claimant is entitled to 

the possession of the Artwork. At first, if payment extension is valid, of course the 

payment is valid. Nothing prevents this deal because the Claimant paid a fixed 

amount by a fixed date. Actually Mr. Cui escorted the Claimant to view the Artwork. 

Even if the payment extension is not valid, the Claimant is entitled to the possession 
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of the Artwork. The Respondent has cleared the check, this means that the 

Respondent accepts payment as valid. In addition, the Respondent missed notification 

that is essential to terminate the contract. And in the first place, the Respondent 

couldn’t terminate because there is no material breach of the contract. 

ISSUE 3: The Arbitral Tribunal Has the Jurisdiction to Vacate the Award on Interim 

Measures Made by the Emergency Arbitrator 

Since the Parties intended to arbitrate under the AIAC Fast Track Arbitration Rules, 

the AIAC Fast Track Arbitration Rules shall be applied. In accordance with the AIAC 

Fast Track Arbitration Rules, the emergency arbitrator does not have jurisdiction. 

Therefore, the Arbitral tribunal has the jurisdiction to vacate the award on interim 

measures made by the emergency arbitrator.  

ISSUE 4: The Arbitral Tribunal Shall Vacate the Award on Interim Measures Made 

by the Emergency Arbitrator 

The Award on the interim measures should be vacated because the Respondent failed 

to satisfy the requirement under Art. 26 Clause 3 of AIAC Arbitration Rules.  
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VIII. Pleadings of the Claimant 

ISSUE1: The Respondent Granted a Valid Payment Extension 

I. Mr. Wong Had an Apparent Authority to Admit the Payment Extension   

“Apparent authority is the power to affect the legal relations of another person by 

transactions with third persons, professedly as agent for the other, arising from and in 

accordance with the other’s manifestations to such third persons”.1 Apparent authority 

is based on the idea that when third persons reasonably inferred from the appearances 

of authority created by the principal, the principal is bound by his agent’s contracts 

within the appearance of authority even if the agent exceeds his actual authority.2 In 

addition, the reasons for holding the principal liable have been explained on grounds of 

public policy, business efficacy, or equity.3 

Apparent authority can exist only when the principal has employed and delegated some 

actual authority to the agent.4  

In the current case, Mr. Wong was one of the employees at Chui’s and the member of 

the Respondent’s Finance Team. However, some members of the Respondent’s Sales 

 
1 restatement (second) of agency §8 
2 Conan 
3 Markesinis & Munda 
4 Reifsnyder v. Dougherty 
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Team were absent on the auction date due to sick leave or annual leave, he was ordered 

by the head auctioner, Mr. Bartholomew to solely act as a sales consultant.5 The 

job-scope of sales consultant on the auction day included recording amounts of final 

bids for merchandise at auction sales, receiving money from final bidders at auctions, 

locating lot and item number of articles up for bidding on record sheets, and receiving 

deposit money or full payment from final bidders. Their tasks were to act as the 

frontline of the company.  

Therefore, Mr. Wong had been one of the employees and delegated an authority as a 

sales consultant. 

“It is clear for all cases of disclosed principals that the apparent authority of the agent, 

while conforming to the contract requirement of consent, still describes a very broad 

category of liability”.6 The rational basis for liability is derived from “reasonable 

expectations in third parties which are induced by principals”, by including the entire 

usual activities of agents in the position he possesses in business and all other usual 

business practices which were established between particular principals and third 

 
5 MP P. 42 
6 Conant 
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parties.7 The principal would be bound in contract with third parties even though he has 

not consented to his agent, based on his expressions to third parties which establishes 

the appearance that the agent possesses the authority.8  

The Claimant submits that Mr. Wong acted outside his authorization to make the 

Claimant have the reasonable expectation that the payment extension is accepted. This 

is evidenced by the following facts excerpted from all the documents. 

In Rama Corp v Proved Tin and General Investments Ltd, three elements of apparent 

authority were stated. The elements are “(ⅰ) a representation, (ⅱ) a reliance on the 

representation and (ⅲ) an alteration of the third parties’ position resulting from such a 

reliance”.9  

As for (ⅰ) a representation, there are six requirements: “(a) The representation can be 

express (oral or in writing); it may be implied from previous dealings; or, more often, it 

may be implied from conduct”, (b)“The representation must be made by the principal 

himself, or by someone acting in accordance with the law of agency and cannot be 

made by the agent himself”, (c)"The representation must be made to the third party”, 

 
7 Conant 
8 Conant 
9 Markesinis & Munday 
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(d)”The representation made by the principal must be one of the fact not of law” , 

(e)”The representation must be that the so-called agent is authorised to act as an agent”, 

and (f)”The representation must have been made intentionally or, possibly, 

negligently”.10  

In the current case, the Claimant was introduced Mr. Wong as sales consultant who has 

authority to “any and all sales related queries”,11 so Mr. Sadhu negotiated with Mr. 

Wong. The Respondent’s receptionist informed Mr. Sadhu to direct all enquires to his 

designated sales consultant, Mr. Wong on the auction day. 12  Therefore, the 

representation was given expressly in oral, made by the Respondent, and undoubtfully 

made to Mr. Sadhu. In addition, the representation was one of the facts that Mr. Wong 

would deal with all enquires as an authorised sales consultant. Finally, the 

representation has been made intentionally to the Claimant to make sure that the 

Claimant was aware of who to direct questions. Thus, all requirements of 

representation are met. 

Regarding the next element:(ⅱ) a reliance on the representation, it is required that the 

 
10 Markesinis & Munday 
11 MP P.12, 6 
12 MP P. 30 Para. 3.3.1 
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third party have relied on the representation which was made by the principal. 

Therefore, it is explained that “[t]he third party... cannot hold the principal liable if no 

causal link can be shown between the representation and the third party’s dealing with 

the agent”.13  

In the current case, Mr. Wong responded to Mr. Sadhu’s suggestion to extend the 

payment as if he had actual authority to do that, which will be explained later in section  

Whether the third party has the duty to make inquiries of the authority the principal has 

varies according to the circumstances. The third party does not normally have the duty 

to inquire unless there are suspicious circumstances “if the agent is acting within the 

ambit of the usual authority which agents of his kind possess”.14  

In this case, there was no suspicious circumstance because Mr. Wong and Mr. Sadhu 

were a former acquittance whilst Mr. Wong was the Claimant’s designated sales 

consultant at Scotties’. At that time, Mr. Wong was the point of contact to negotiate the 

payment and delivery terms of auction items by the Claimant thorough Scotties’.15 

Based on this former relationship between Mr. Wong, the Claimant assumed that Mr. 

 
13 Markesinis & Munday 
14 Markesinis & Munday 
15 C. Para. 10 
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Wong had the same authority also in his current position, so the negotiation to extend 

the payment was based on this recognition. However, during the discussion, Mr. Wong 

never correct its recognition and started negotiating the payment extension by raising 

some conditions. 

The last requirement of apparent authority is (ⅲ)alteration of third party’s position. 

“[T]here must be ‘an alteration’ in the position of the third party resulting from reliance 

on the representation”.16  

In the present case, the Claimant became the successful bidder of the Artwork. Since 

the Claimant believed that Mr. Wong granted the extension of the payment based on his 

authority as a sales consultant, the Claimant obtained the position as a purchaser 

according to its bid. 

II. The Parties Agreed the Payment Extension  

A) Before the Bid 

(content below is agreed by the Parties) 

- Mr. Sadhu informed Mr. Wong that the Claimant may need extra time to procure 

financing to purchase the Artwork and proposed that if the Claimant was 

 
16 Markesinis & Munday 
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successful in the bid for the Artwork, the Claimant would make a 20% deposit 

against the auction price and it would also assume all risk in the auctioned item 

from that point in time.17  

- Mr. Wong informed Mr. Sadhu that it was not a standard procedure to 

accommodate such requests for a payment extension but Mr. Wong also advised Mr. 

Sadhu that his proposal could be considered by the Respondent if the Claimant 

ended up being the successful bidder for the Artwork.18  

- Mr. Sadhu asked Mr. Wong to extend the payment 5 more working days. Then Mr. 

Wong replied as following “We can’t just vary the terms without getting anything 

in return”.19 This shows that Mr. Wong entered into negotiation even if he actually 

does not have authority to change AT&C. After that Mr. Sadhu suggested that the 

Claimant would pay 20% deposit in return. Under AT&C, the deposit is 10%. 

Hearing the proposal, Mr. Wong said that “I suppose that is reasonable”. From 

these conversations, the Parties concluded a cntract to extend the payment by 5 

working days, in consideration, the Claimant would pay 20% deposit.  

 
17 MP P. 43 Para. 11&14 
18 MP P.43 Para.13&15 
19 MP P.13 
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Namely, Mr. Wong made the Claimant believe that the payment extension is possible 

on the condition that the Claimant’s bid was successful and actually the Claimant ended 

up being the successful bidder for the Artwork. 

B) After the Claimant’s Bid Was Successful 

After the Claimant’s bid was successful, Mr. Sadhu confirmed that “We proceed as 

agreed?”.20 Mr. Wong replied that “Certainly”. This indicates that Mr. Wong made Mr. 

Sadhu believe that payment extension was accepted by the Respondent.  

Conclusion of I and II 

Since Mr. Wong acted as if he had authority, it is reasonable for the Claimant to expect 

that Mr. Wong had the authority to negotiate the payment extension.  

Through the negotiation between Mr. Wong and Mr. Sadhu, there is an oral agreement 

to extend the payment 5 more working days.  

III. Even If the Apparent Authority Principle Is Not Applicable, The Respondent 

Ratified Such Conduct by Not Raising Any Objection and In Fact, the 

Respondent Endorsed Mr. Wong’s Conduct Retroactively  

The definition of ratification has been explained in the American Restatement as 

 
20 MP P.14 
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follows: “the affirmance by a person of a prior act which did not bind him but which 

was done or professedly done on his account whereby the act, as to some or all persons, 

is given as if originally authorised by him”. The doctrine of ratification is a doctrine to 

give effect to the “real intentions of the parties”.21  

The method of ratification may be either express or implied. In the case of implied 

ratification, it “must be deduced from the conduct of the ‘principal’ and the surrounding 

circumstances.22  

The Respondent ratified such conduct impliedly by not raising any objection. Mr. 

Sadhu’s bid was successful then Mr. Sadhu deposited 20% of the total auction price. 

The Respondent accepted the Claimant’s offer of 20% deposit with no objection or 

rejection.  

According to Art. 1.2 of AT&C, unless otherwise agreed, the purchaser must deposit 

with the auction house a deposit amounting to 10% of the auction price of the 

auctionable item(s) within one (1) hour from the completion of the auction.23  

Namely, the Respondent should only accept 10% deposit of the auction price in 

 
21 Fridman 
22 Markesinis & Munday 
23 MP P.17 Art. 1.2 
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accordance with this article. However, the Respondent accepted 20% deposit with no 

objection and emailed the Claimant a revised invoice for the remaining 80% of the 

auction price in Indian Rupees as opposed to Hong Kong dollars.24  

According to Art.1.3 of AT&C, unless otherwise agreed, the remaining part of the 

auction price is payable by the purchaser to the auction house by cheque or online 

transfer within 5 working days from the auction date.25  In the other word, unless 

otherwise agreed, purchaser should pay the balance within 5 working days from the 

auction date and the auction house should only accept the payment made within the 

contractual time. Nevertheless, the Claimant’s cheque for the balance of the auction 

price had successfully been cleared and transferred into the Respondent’s account on 

24th December 2018, the ninth working day from the auction date.26  

Abovementioned facts indicate that Respondent endorsed Mr. Wong’s conduct 

retroactively. Otherwise the Respondent would have dealt with the case by following its 

regular routine instead of endorsing Mr. Wong’s conduct retroactively. 

In conclusion, the Respondent granted a valid payment extension. 

 
24 MP P.14 Para.15&16/ FC Para.7&8 
25 MP P.17 Art. 1.3 
26 MP P.15 Para.17&18/ C Para.19 
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ⅠSSUE2: The Claimant Is Entitled to the Possession of the Artwork 

I. If the Payment Extension Is Valid, the Claimant Is Entitled to the Possession 

of the Artwork 

Since the Claimant entered into a binding oral agreement with the Respondent to vary 

the payment terms of the balance of the auction price on 12th December 2018, the 

Claimant is entitled to the transfer of the title, risk and possession of the Artwork as of 

24th December 2018. 

Regarding this position, the following facts can be used as evidence: 

There is a binding oral agreement varying the payment terms of the balance of the 

auction price [see Issue 1].   

Pursuant to Art.2 of AT&C, the Artwork is considered to be sold to the Claimant upon 

the fall of the hammer [Art. 2.1]; risk passed upon the payment of the deposit for the 

Artwork and possession and title passed upon the presentation of the payment proof and 

clearance of the balance of the auction price respectively [Art. 2.2&2.3]. risk passed 

upon the payment of the deposit for the Artwork and possession and title passed 

upon the presentation of the payment proof and clearance of the balance of the 



30 
 

auction price respectively [Art. 2.2&2.3]. 

Since the Claimant’s bid for the Artwork was successful, the Artwork was sold to the 

Claimant on 12th December 2018.27  

On the same day, the 24th of December, the Claimant returned to the Respondent’s 

premises to collect the Artwork bearing the proof of the payment for the balance of the 

auction price of the Artwork. On 20th December 2018, the Claimant transferred the 

balance outstanding on the auction price to the Respondent by cheque deposit.28 and 

the cheque was cleared on 24th December 2018.29 Therefore, under Art.2.3 of AT&C, 

possession and title passed to the Claimant. 

On 24th December, the Claimant wished to inspect the Artwork whilst the Respondent 

was verifying the clearance of the Claimant’s payment of the balance of the auction 

price.30 The Respondent’s representative Mr. Cui greeted the Claimant and received a 

copy of the cheque deposit slip. Since the Claimant was interested in viewing the 

Artwork, Mr. Cui and two other staff of the Respondent brought out the Artwork from 

 
27 MP P.30 3.3.4 
28 MP P.15 Para.17/FC Para.6 
29 C Para.1 
30 MP 3.4.1 
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the vault.31 Then Mr. Cui escorted the Claimant to view the Artwork, whilst the 

Claimant and Mr. Cui were observing and discussing the Artwork, Mr. Cui was notified 

by Respondent’s finance team via email, that the Claimant’s cheque for the balance 

auction price of the Artwork was awaiting clearance and that it should have cleared by 

the end of that day.32 Here, the Respondent’s representative Mr. Cui and its finance 

team had no objection about the condition of payment extension. Furthermore, the 

Respondent does not allow its patrons to touch any rare items unless and until they 

become the rightful owner of the same.33 However, the Artwork shred 80cm from the 

top middle just as the Claimant was about to touch the frame. Namely, it can be said that 

the Claimant is entitled to the possession of the Artwork for the reason that the 

Respondent had already considered the Claimant as the rightful owner of the Artwork 

on 24th December 2018. Otherwise, the Claimant wouldn’t have been allowed to 

inspect and touch the Artwork at that day. 

 
31 MP P.15 Para.18,19&2 
32 C Para. 22&19 
33 C. Para.18 
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II. Even If the Payment Extension Is Not Valid, the Claimant Is Entitled to The 

Possession of the Artwork 

A) The Respondent Has Cleared the Check on 24th December 2018 

According to Art. 2.3 of the T&C, risk and possetion of the Artwork passes to the 

Claimant when proof of full payment of the auction price is received by the Respondent. 

In this case, the check for the balance of the Auction Price successfully cleared on 24th 

December 2018.34 Therefore, the possession of the Artwork has passed to the Claimant 

on the day.  

B) The Contract Was Valid on 24th December 2018  

In accordance with Art.1.4 of AT&C, “In the event the Purchaser fails to deposit the 

remaining 90% of the Auction Price to the Auction House within 5 working days from 

the auction date, the Seller may exercise its discretion to re-list the Auctionable Item(s) 

with the Auction House. If such discretion is exercised, this agreement between the 

Seller, Purchaser and the Auction House for the sale of the Auctionable Item(s) will 

immediately terminate”.35 In accordance with Art.1.3 of AT&C, “Unless otherwise 

 
34 MP P.16, C P.1 
35 MP P.17 Art.1.3 
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agreed, the remaining 90% of the Auction Price is payable by the purchaser to the 

Auction House by cheque or online transfer within 5 working days from the auction 

date”.36 Even so, the Claimant transferred the balance outstanding on the Auction Price 

to the Respondent, by cheque deposit on 20th December 2018.37  

This means, if there is no special agreement about payment date between purchaser and 

auction house, December 19th is 5 working days from the auction date, and is deadline, 

so it seems that the Claimant did not meet the due date. However, this article indicates 

that until the discretion is exercised, payment after the due date is also valid. In other 

words, if the Respondent exercise the discretion of the relist, the Respondent promptly 

notify the Claimant to prove that the exercise of discretion done before payment. 

Nevertheless, in this case, the Respondent did not notify the Claimant. Therefore, the 

payment is valid. 

In addition to this, to terminate the contract, the notice becomes important, because the 

effect of the notice is to entitle the party giving notice to terminate if failure to comply 

with the terms of the notice goes to the root of the contract so as to deprive them of a 
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substantial part of the benefit of the contract (c.f. Art.7.3.2 of Unidroit Principles. It 

says “(1) The right of a party to terminate the contract is exercised by notice to the other 

party. (2) If performance has been offered late or otherwise does not conform to the 

contract the aggrieved party will lose its right to terminate the contract unless it gives 

notice to the other party within a reasonable time after it has or ought to have become 

aware of the offer or of the nonconforming performance.” ). Therefore, if there is a 

notification, it can be considered that a reasonable period for terminating the contract 

has passed.               

 “The notice operates as evidence that the promisee considers that a reasonable time 

for performance has elapsed by the date of the notice and as evidence of the date by 

which the promisee now considers it reasonable for the contractual obligation to be 

performed”.38 

Summarizing above, it can be said, that ①the Respondent did not / failed to terminate 

the contract on 20th December. ②The contract had continued between the Claimant and 

the Respondent and the Seller until on 24th December when the Respondent succeeded 

to clear the check. 

 
38 United Scientific case 
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C) To Terminate the Contract Where the Failure of the Other Party To 

Perform An Obligation Under the Contract, the Notification Is 

Required. 

“Following the issuance of the Interim Measure dated 15th February 2019, the 

Respondent then arranged for the sale and managed to find a prospective buyer for the 

Artwork”.39 In addition to this, the Respondent claims that “In accordance with AT&C, 

the Seller authorized the Respondent to re-list the Artwork for auction. Thus, title, risk 

and possession of the Artwork never passed to the Claimant”.40 This means that the 

Respondent has terminated the contract because the Respondent says that the payment 

was not made within the due date, so the contract was canceled and another buyer was 

sought.It can be said that the Respondent terminated the contract on the assumption that 

the Claimant did not fulfill its obligations. 

However, even if so, the Respondent should not be able to terminate the contract, 

because there is no material breach of contract. 

"It is black letter law ..... that only a 'material' breach of a contract provision by one 

 
39 MP P.31 Art.3.5 
40 MP P.33 Art.4.2.2.2 
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party will justify non-performance by the other party. ..... Moreover, the determination 

of 'materiality' is a complicated question of fact, involving an inquiry into such matters 

as whether the breach worked to defeat the bargained-for objective of the parties or 

caused disproportionate prejudice to the non-breaching party, whether custom and 

usage considers such a breach to be material, and whether the allowance of reciprocal 

non-performance by the non-breaching party will result in his accrual of an 

unreasonable or unfair advantage".41  

In other words, the following facts must be taken into consideration when considering 

whether the contract can be terminated due to material breach of contract. 

1. whether the breach worked to defeat the bargained-for objective of the parties  

2. whether the breach caused disproportionate prejudice to the non-breaching party 

3. whether custom and usage considers such a breach to be material 

4. whether the allowance of reciprocal non-performance by the non-breaching party 

will result in his accrual of an unreasonable or unfair advantage 

Applying the above facts to this case, at first, there is not circumstances that defeat the 

bargained-for objective of the parties and caused disproportionate prejudice to the 

 
41 Sahadi case 
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Respondent, because the payment deadline and the actual payment date differ only by 

one day. This means that, the Responder has suffered very little damage and the 

objective of the contract has been achieved. Then, there is not custom about this. 

Nevertheless, the Claimant is severely damaged by the termination of this contract, 

because the objective of this contract of the Claimant is Lot No.58 the Bamboo and the 

Panda. If the Claimant can't get this Artwork, there will be an unreasonable or unfair 

advantage. 

From the above, it is not material damage that justifies non-performance by the 

Respondent. 

ISSUE: 3 The Arbitral Tribunal Has the Jurisdiction to Vacate The Award on 

Interim Measures Made by The Emergency Arbitrator  

I. The Emergency Arbitrator Had No Jurisdiction to Decide on The Interim 

Measure Application 

A) The Parties’ Intent Was to Arbitrate Under the AIAC Fast Track Arbitration 

Rules 2018  

In accordance with Art.8.1 of AT&C, “any dispute, controversy or claim arising out of 

or relating to this contract, or the breach, termination or invalidity thereof shall be 
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settled by arbitration using the expedited procedures framework available at the Asian 

International Arbitration Center”. 42 

(1) There Is No Explicit Choice of Arbitral Rules 

There are three kinds of arbitration rules provided to choose in AIAC, including AIAC 

Arbitration Rules, AIAC Fast Track Arbitration Rules and AIAC I-Arbitration Rules. 

Clause 8.1 of AT&C illustrates that “Any dispute, controversy or claim arising out of or 

relating to this contract, or the breach, termination or invalidity thereof shall be settled 

by arbitration using the expedited procedures framework available at the Asian 

International Arbitration Centre”. 

The Claimant submits that there is no explicit choice of which rules shall be applied 

because the phrase “the expedited procedures framework available at the Asian 

International Arbitration Center” is not clear. The phrase is different from the model 

clause of abovementioned three arbitration rules.  

Comparing model arbitration clause of AIAC arbitration rules 2018 and AIAC Fast 

Track arbitration rules 2018: 

• AIAC Rules - “any dispute, controversy or claim arising out of or relating to this 

 
42 MP P.19 Art. 8.1 
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contract, or the breach, termination or invalidity thereof shall be settled by 

arbitration in accordance with the AIAC Arbitration Rules” 

• AIAC Fast Track Rules - “any dispute, controversy or claim arising out of or 

relating to this contract, or the breach, termination or invalidity thereof shall be 

settled by arbitration in accordance with the AIAC Fast Track Arbitration Rules” 

• AIAC I-Arbitration Rules – “any dispute, controversy or claim arising out of or 

relating to this contract, or the breach, termination or invalidity thereof shall be 

settled by arbitration in accordance with the AIAC I-Arbitration Rules” (AIAC 

I-Arbitration Rules are adapted for resolution of commercial disputes premised on 

Islamic principles) 

Therefore, there is no explicit choice of which rules shall be applied in this case. 

(2) Arbitration Clause Should Be Interpreted as a Choice of AIAC Fast 

Track Rules. 

Clause 8.1 requires the Parties to settle relevant disputes by using “expedited 

procedures framework” available at Asian International Arbitration Centre. However, 

there is no definition about what is expedited procedures framework at AIAC.  
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Recent commentaries have criticized arbitration is losing its reputation as the quick and 

informal alternative to court proceedings. Arbitral institutions around the world have 

sought to introduce expedited procedures to address the need for swifter resolution of 

disputes. Taking Hong Kong International Arbitration Centre for example, the HKIAC 

Administered Arbitration Rules provide an expedited procedure to resolve arbitrations 

within 6 months from the constitution of the tribunal. Similarly, the Singapore 

International Arbitration Centre describes its expedited procedure as a strategic 

business choice ensuring a more efficient and simplified arbitration route, allowing for 

a complete arbitration to take place in a time period of 6 months from the appointment 

of a tribunal while many cases may take between 9-18 months to proceed to a full 

hearing. Both of the two main arbitration institutions agree that expedited procedures 

are designed to solve disputes in a shorter term than regular arbitral proceedings.  

In accordance with latest annual report published by the Asian International Arbitration 

Center, the 2017 AIAC Annual Report, the average duration, which is recorded as from 

the date of appointment of tribunal till the date of final conclusion, in 3 type of panels 

relating to international disputes is 10.6 months in Sole Arbitrator, 10.5 months in 
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3-Member Panel and 5 months in Fast Track Rules. Namely, the expedited procedures 

framework available at the AIAC shall be the Fast Track Rules.  

Therefore, clause 8.1 of AT&C should be interpreted as a choice of the current AIAC 

Fast Track Arbitration Rules.  

(3) The Parties’ Intention Was to Apply the AIAC Fast Track 

Arbitration Rules 

Even if the tribunal holds the view that arbitration clause could not be interpreted as a 

choice of the AIAC Fast Track Arbitration Rules directly, the Claimant submits that the 

tribunal should take the Parties’ intention into account, because there is no explicit 

choice of which rules shall be applied in this case as the Claimant stated above.  

The Claimant submits that the Respondent had an intention to apply the AIAC Fast 

Track Arbitration Rules because of the following.  

The Respondent’s in-house legal counsel Mr. Agite read an article about expedited 

procedures in arbitration and was excited to gain experience with the AIAC. After 

reading the article, Mr. Agite proposed to include a reference to the expedited 

procedure framework of the AIAC into Art. 8 of AT&C. This proposal was approved by 
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the respondent and has been in place since November 2017.43  

The issue is that what does “the expedited procedure framework of the AIAC” mean. 

As mentioned above, “expedited procedures framework available at the Asian 

International Arbitration Center” under Art. 8.1 of AT&C explicitly indicates that the 

Respondent is willing to solve disputes quickly. Actually, after comparing the average 

duration taken by 3 types of panels, only the fast track arbitration rules can meet the 

Respondent’s time saving requirement.  

Furthermore, the Parties’ choice of fast track arbitration after dispute has occurred 

indicates that they are willing to accept their case conducted in the AIAC Fast Track 

Arbitration Rules 2018.  

Thus, clause 8.1 shall be interpreted as a choice of AIAC Fast Track Arbitration Rules 

2018. 

B) Under the AIAC Fast Track Arbitration Rules, Interim Award Is Not 

Admitted  

In accordance with rule 19.7 of the AIAC Fast Track Arbitration Rules 2018, parties 

undertake not to apply for any interim award by agreeing to arbitration under the AIAC 

Fast Track Arbitration Rules.  
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Therefore, the Respondent requested for the appointment of an emergency arbitrator to 

rule on its application for interim measures on 1st February 2019 is a breach of AT&C, 

and the award on interim measures issued by the emergency arbitrator is not admitted 

by the AIAC Fast Track Arbitration Rules. 

Conclusion of I 

The emergency arbitrator had no jurisdiction to decide on the interim measure 

application. 

II. Even If the Arbitral Tribunal Decides That an Emergency Arbitrator Had 

Jurisdiction to Decide on the Respondent’s Application for Interim Measures, 

the Interim Award Issued by The Emergency Arbitrator Was Not Binding on 

the Day the Respondent Resold the Artwork 

Even if the arbitral tribunal decides that an emergency arbitrator had jurisdiction to 

decide on the Respondent’s application for interim measures, the Respondent was not 

entitled to resell the Artwork dated on 15th February 2019.  

According to paragraph 16(a) of schedule 3 of the AIAC Arbitration Rules 2018, “any 

order or award issued by the emergency arbitrator shall cease to be binding if the 
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arbitral tribunal is not constituted within 90 days of such order or award; or when the 

arbitral tribunal makes a final award; or if the claim is withdrawn”. 

The Respondent requested for appointment of an emergency arbitrator on 1st February 

2019, and the emergency arbitrator issued the interim award on 15th February 2018.44 

Moreover, the Claimant submitted its Notice of Arbitration regarding the dispute over 

the Artwork on the 2nd January 2019, and the formation of the tribunal finally 

completed on 20th May 2019. Namely, the arbitral tribunal is not constituted within 90 

days. Thus, the interim award could be deemed as binding from the 3rd April 2019. In 

other words, the interim award was not binding on the resell day, the 15th February 2019. 

Therefore, the Respondent resold the Artwork dated on 15th February 2019 is a breach 

of paragraph 18 of the AIAC Arbitration Rules 2018, which requires the parties 

undertaking to comply with orders and awards rendered under the AIAC Arbitration 

Rules without delay.   

Conclusion of II 

Even if the arbitral tribunal decides that an emergency arbitrator had jurisdiction 

to decide on the Respondent’s application for interim measures, the Respondent 
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was not entitled to resell the Artwork until the 3rd May 2019. 

In conclusion, the arbitral tribunal has the jurisdiction to vacate the award on interim 

measures made by the emergency arbitrator. 

 

ISSUE: 4 The Arbitral Tribunal Shall Vacate the Award on Interim Measures 

Made by The Emergency Arbitrator  

In the event that the emergency arbitrator has jurisdiction to award such interim 

measure, the Claimant submits that the substantive prerequisites to issue an 

interim measure were not met under the lex arbitri, which is AIAC Arbitration 

Rules.  

Art. 26 Clause 3 of AIAC Arbitration Rules stipulates the standards to be met for 

granting interim measure. An arbitral tribunal may grant interim measures to 

take action that would prevent current or imminent harm. The party requesting 

such relief, must satisfy that:  

(a) Harm not adequately reparable by an award of damages is likely to result if 

the measure is not ordered, and such harm substantially outweighs the harm that 

is likely to result to the party against whom the measure is directed if the 
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measure is granted; and 

(b) There is a reasonable possibility that the requesting party will succeed on the 

merits of the claim. The determination on this possibility shall not affect the 

discretion of the arbitral tribunal in making any subsequent determination. 

The Claimant submits that the Respondent failed to satisfy both of the 

requirements.   

I. As to the Requirement (a) 

The Claimant submits that the Respondent’s alleged damages were quantifiable 

and would be possible for damages to be ascertained because the Respondent is 

in receipt of offers from their prospective buyers. 

II. As to the Requirement (b) 

(b) There is a reasonable possibility that the requesting party will succeed on the 

merits of the claim. The determination on this possibility shall not affect the 

discretion of the arbitral tribunal in making any subsequent determination. 

The Claimant submits that the Respondent failed to prove any likelihood of 

success on the merits.  

 



47 
 

IX.  Request for Relief  

In light of the submissions made above, the Claimant respectfully requests the 

tribunal to find:   

1. The Respondent breached its contractual obligation by denying the Claimant’s 

right to the title, risk and possession of the Artwork and by disallowing the 

Claimant from collecting the Artwork. 

2. The Claimant is the rightful possessor of the Artwork 

3. The Respondent shall pay all arbitral costs including the Claimant’s 

representative’s costs and expenses.  

 


