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STATEMENT OF JURISDICTION 

Pracheen Kalakaar (“the Claimant”) and Chui’s (“the Respondent”) (collectively, “the 

Parties”), have agreed to submit the present dispute to arbitration in Hong Kong, in accordance 

with the Asian International Arbitration Centre Fast Track Arbitration Rules 2018 (“Fast 

Track Rules”).  

 

 

 

 

 

 

 

 

 

 

 

 

 

 



H 1910-R 
 

 9 

 

 

QUESTIONS PRESENTED 

1. Whether the Respondent granted a valid payment extension to the Claimant:  

a. Whether Mr. Gregory Wong’s (“Wong”) actions bind the Respondent; and 

b. Whether a binding oral contract was formed between the Parties.  

2. Whether the Claimant is entitled to possession of the Artwork: 

a. Whether the oral contract is void due to common mistake; and 

b. Whether property in the Artwork passed to the Claimant upon the fall of the 

hammer.  

3. Whether this Tribunal has the jurisdiction to vacate the interim award:  

a. Whether Parties have expressly agreed to confer jurisdiction on this Tribunal to 

vacate the award; and 

b. Whether the lex arbitri confers jurisdiction on this Tribunal to vacate the interim 

award.  

4. Whether this Tribunal should vacate the interim award:  

a. Whether the Emergency Arbitrator had the jurisdiction to grant the interim award; 

and 

b. Whether the requirements for granting the interim award were satisfied. 
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STATEMENT OF FACTS 

1. The Claimant is an art gallery incorporated in India. The Respondent is a successful 

rare items auction house registered under the laws of Hong Kong. 

2. On 12 December 2018, the Respondent held an auction at its premises in Hong Kong. 

Four members of the Respondent’s Finance Team were tasked to stand in as sales 

consultants but were instructed to adhere to all approval processes. Amongst the stand-

in sales consultants was Wong, the Respondent’s Seniors Accounts Executive. 

3. Mr. Hari Sadhu (“Sadhu”), one of the Claimant’s curators, attended the Respondent’s 

auction house on behalf of the Claimant. The receptionist introduced Sadhu to Wong, 

the Claimant’s designated sales consultant. Coincidentally, Wong had been Sadhu’s 

designated consultant while he was employed by Scotties’, another auction house based 

in Cape Town, South Africa.  

4. Before the auction began, Sadhu sought to negotiate a payment extension as it was 

interested in procuring the Bamboo and the Panda (“the Artwork”), a historical 

masterpiece that had never been seen by the public eye until then. As Sadhu was unable 

to locate the Head Auctioneer, he approached Wong instead. Sadhu requested for the 

Respondent to extend the five-working-day payment deadline in return for the Claimant 

paying an additional 10% deposit against the auction price and assuming risk in the 

Artwork earlier in time. Wong maintained that it was not the Respondent’s standard 

procedure to accommodate such requests, but informed Sadhu that his proposal could 

be considered. As the Claimant would have known, many auction houses in the Asia-

Pacific require payment extension to be made in writing and approved of by three 

specific Heads of Department.  
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5. Even though the Claimant emerged as successful bidder of the Artwork, Sadhu made 

no further mention of the payment extension to Wong. He only requested to make 

payment in Indian Rupees instead. Wong informed Sadhu that he would first have to 

seek internal approval. Sadhu then completed the necessary paperwork and paid 20% 

of the Auction Price.  

6. On 20 December 2018, the day after payment was due, the Respondent contacted the 

owner of the Artwork (“the Seller”) to notify it that the Claimant had yet to make full 

payment. The Seller verbally advised the Respondent that it would send written 

instructions to re-list the Artwork shortly. That same day, the Claimant transferred the 

balance payment via a cheque deposit.  

7. On 24 December, Sadhu and Mr. Kalakaar (“Kalakaar”), the Claimant’s Managing 

Director, visited the Respondent’s premises, purportedly to collect the Artwork. Mr. 

Quintin Cui (“Cui”), a member of the Respondent’s Sales Team, allowed Sadhu and 

Kalakaar into the Respondent’s premises to view the Artwork as he was unaware of the 

peculiar circumstances surrounding the Parties’ transaction. While the Respondent’s 

Finance Team was verifying the Claimant’s proof of payment, Sadhu and Kalakaar 

performed a visual inspection of the Artwork. Just then, the Artwork unexpectedly tore 

down the middle while it was in its air-tight glass casing. The Respondent’s security 

escorted Sadhu and Kalakaar out of the Respondent’s premises. The Claimant’s cheque 

only cleared later that day. 

8. The public got wind of the tear, and the Respondent received an influx of calls from 

potential buyers. By this time, the Seller had re-listed the Artwork. Unbeknownst to the 

Respondent, there is an ancient myth that the one who tears the Artwork into two during 
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Chinese New Year in the year of the Panda obtains immense luck for a year, and this 

event was indeed approaching.  

9. On 26 December, the Claimant returned to the Respondent’s premises to collect the 

Artwork. However, the Respondent’s solicitor informed its representatives that it had 

failed to remit the full Auction Price within the contractual timeframe, and hence was 

not entitled to possession of the Artwork. 

10. On 2 January 2019, the Claimant issued a Notice of Arbitration to the Respondent under 

the Fast Track Rules, pursuant to Article 8.1 of the Terms and Conditions, which 

contained the words, “expedited procedures framework”. On 1 February, the 

Respondent requested to appoint an Emergency Arbitrator, who thereafter granted an 

interim award allowing the Respondent to sell the Artwork via auction to ascertain its 

market value before the end of the Chinese New Year. The Respondent held a private 

auction and found a prospective buyer, who made full payment by 18 February. The 

prospective buyer has not yet collected the Artwork. Subsequently, Parties signed the 

Terms of Reference, pursuant to which the present Tribunal has been convened.  
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SUMMARY OF PLEADINGS 

A. The Respondent did not grant the Claimant a valid payment extension 

The Seller terminated the agreement before the Respondent’s duty to deliver the 

Artwork had arisen. Pursuant to Article 1.4 of the Terms and Conditions, the Seller’s 

right to terminate arises when the Claimant paid a day after the five-working-day-

deadline. Wong did not grant the Claimant a valid payment extension on the 

Respondent’s behalf. First, Wong’s actions do not bind the Respondent. Wong lacked 

the ostensible authority to grant the Claimant a payment extension, as the Respondent 

did not represent Wong had such authority through its conduct. Alternatively, the 

Respondent did not ratify Wong’s actions as it did not affirm the oral contract, nor knew 

the material circumstances surrounding Wong’s actions. No oral contract was formed. 

Sadhu did not make a valid offer. Even if an offer was made, there was no acceptance. 

The entire agreement clause in the Terms and Conditions precludes the Claimant from 

arguing that an oral contract has been formed.  

B. The Claimant is not entitled to possession of the Artwork 

Even if a valid payment extension was granted, the Claimant is not entitled to 

possession of the Artwork. The contract is void due to common mistake. Parties falsely 

assumed no myth existed when the contract was formed. As the Parties’ ignorance is a 

fundamental mistake that goes to the root of the contract, the contract was voided due 

to common mistake. Moreover, there is an operational mistake as Parties have not 

contractually allocated risks of the mistake. If a valid payment extension was granted, 

the Claimant is not entitled to possession. Furthermore, Property in the Artwork did not 

pass to the Claimant upon the fall of the auction hammer.  
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C. This Tribunal does not have the jurisdiction to vacate the interim award  

This Tribunal does not have jurisdiction to vacate the interim award granted by the 

Emergency Arbitrator on 15 February. This Tribunal’s jurisdiction turns on the scope 

of Article 1 of the TOR. Parties did not agree to confer jurisdiction on this Tribunal to 

vacate the award. In addition, this Tribunal is not empowered by the lex arbitri to vacate 

the interim award. 

D. This Tribunal should not vacate the interim award 

This Tribunal should not vacate the interim award as the Emergency Arbitrator had 

jurisdiction to grant the interim award. The Emergency Arbitrator’s jurisdiction turns 

on the scope of the words, “expedited procedures framework” in Article 8.1 of the 

Terms and Conditions, which refers to Fast Track Rules and Emergency Arbitrator 

provisions. Moreover, the requirements for granting an interim award were met. Harm 

not adequately reparably by an award of damages was l ikely to have resulted to the 

Respondent if the interim measure was not ordered, and such harm would have 

substantially outweighed the harm that was likely to have resulted to the Claimant. 

Moreover, there was a reasonable possibility that the Respondent would succeed on the 

merits of its claim.  
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PLEADINGS 

I. THE RESPONDENT DID NOT GRANT THE CLAIMANT A VALID 

PAYMENT EXTENSION 

1. The Seller terminated the agreement upon the Claimant’s late payment1 before the 

Respondent’s duty to deliver the Artwork had arisen.2 The Seller’s right to terminate 

arises if the Claimant makes payment late.3 As the Claimant only made payment on the 

sixth working day,4 it failed to meet the five-working-day deadline.5 Wong did not grant 

the Claimant any payment extensions on the Respondent’s behalf. Wong’s actions do 

not bind the Respondent (A). Even if Wong’s actions bind the Respondent, no oral 

contract was formed (B).  

A. Wong’s actions do not bind the Respondent  

2. Preliminarily, whether Wong’s actions bind the Respondent is an issue of Wong’s 

authority. Hong Kong law governs this issue. Parties’ personal law (in the case of 

companies, their country of incorporation)6 applies to issues of authority.7 The 

Respondent is registered in Hong Kong.8 Hence, Hong Kong law applies. 

3. Under Hong Kong law, a principal is only bound by the actions of an agent if its agent 

was authorised to bind the principal, or the principal ratifies her actions.9 Wong did not 

have ostensible authority (1), nor did the Respondent ratify his actions (2). 

 

 
1 Terms and Conditions, Article 1.4; Request for Emergency Arbitrator, [5(a)]. 
2 Sale of Goods Ordinance (Amendment) Ordinance 1994 (“SOGO”), s 29; Terms and Conditions, Article 2.  
3 Terms and Conditions, Article 1.4. 
4 Notice of Arbitration, [15]. 
5 Terms and Conditions, Article 1.3. 
6 ICC Case No. 2694 of 1978. 
7 Born, International Commercial Arbitration (Kluwer Law International, 2014, 2nd Ed) (“Born, International 
Commercial Arbitration”), 627; ICC Case No. 6474 of 1992, [95]. 
8 Notice of Arbitration, [7]. 
9 Leung Shuk Kam v Cheung Suet Fun Maria Ausilia CACV000182/1992, [3].  
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(1) Wong did not have the ostensible authority to vary the payment terms 

4. An agent has ostensible authority when:10 

(a) The principal represents that the agent had the authority to act in the manner that 

she did;  

(b) The representee is induced by this representation to enter into the contract; and 

(c) The position of the representee was altered. 

5. Only element (a) is disputed. Any representation that the agent had the authority to act 

in a manner must emanate from the principal.11 A representation can only be implied 

by conduct if the existence of the agent’s authority can be reasonably inferred from the 

circumstances of the case.12 Hence, in Thanakharn (HKCFA), the authority of a Chief 

Executive Offer to enter into a transaction without board approval could not be 

reasonably inferred as board approval would ordinarily be required of publicly-listed 

companies entering into such a large-scale transaction.13 

6. Similarly, Wong’s authority to grant payment extensions without the approval of the 

Head Auctioneer, Head of Sales, and the Head of Finance cannot be reasonably inferred 

as the Claimant would have known that such approval is commonly required by Asian-

Pacific auction houses before payment extensions are granted.14 It is even less 

reasonable to infer that Wong had the authority to grant payment extensions orally. The 

Claimant would have known that many Asian-Pacific auction houses require payment 

extensions to be written.15 Article 10 of the Terms and Conditions makes it clear that 

 
10 Akai Holdings v Thanakharn Kasikorn Thai Chamkat (Mahachon) FACV16/2009 (“Thanakharn”), [43]. 
11 Akai Holdings v Thanakharn Kasikorn Thai Chamkat HCCL 59/2004, [361]-[362]; Akai Holdings v 
Thanakharn Kasikorn Thai Chamkat (Mahachon) CACV177/2008, [79], [94]; Thanakharn, [63]-[71]. 
12 Jones Lang Lasalle v China Faith HCA2767/2001, [56]. 
13 Thanakharn, [93]. 
14 Clarifications, Q15; Wong’s Statement, [12]. 
15 Clarifications, Q15. 
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payment extensions must be recorded on the Terms and Conditions itself, as it 

prescribes that all other agreements, whether oral or written, are superseded.  

7. Buttressing this, Sadhu could not have reasonably inferred that Wong was authorised 

to grant payment extensions as he knew that Wong did not even have the authority to 

allow the Claimant to make payment in Indian Rupees.16 One would expect that the 

sales consultants of an international firm like the Respondent17 would be able to 

accommodate patrons’ requests to make payment in other stable and common 

currencies. The fact that sales consultants were not authorised to vary such a trivial term 

prevents any inference that Wong was able to vary crucial terms like the payment 

deadline. 

8. Any argument that Sadhu was entitled to presume that Wong would comply with the 

internal procedures is without merit. An outsider is not entitled to presume that an agent 

has complied with the necessary internal procedures if the facts suggest otherwise.18 At 

the time Sadhu signed the paperwork, this internal procedure had clearly not been 

followed. The Terms and Conditions were silent as to payment extensions and did not 

contain the signatures of the heads of department.19 As payment extensions must be 

“approved of”20 by the heads of department, Sadhu would have known their signatures 

had to be obtained before any payment extension is granted.21 

(2) The Respondent did not ratify Wong’s actions 

9. For a principal to ratify the acts of an agent who exceeds her authority, the principal 

must (a) adopt the agent’s actions; and (b) have had full knowledge of all material 

 
16 Wong’s Statement, [16].  
17 Notice of Arbitration, [7]. 
18 Thanakharn, [59]. 
19 Terms and Conditions.  
20 Clarifications, Q15. 
21 Id, Q25. 
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circumstances surrounding the act at the time of ratification.22 Neither element is 

fulfilled. 

10. Regarding element (a), a principal may expressly or impliedly adopt a contract.23 There 

is nothing to suggest that the Respondent expressly adopted the payment extension. The 

Claimant cannot show that the Respondent impliedly adopt the payment extension 

when its Finance Team’s notified Mr Cui (“Cui”) that the Claimant’s cheque for the 

balance auction price was awaiting clearance, after having verified the Claimant’s proof 

of payment.24 First, this email have been sent by Wong, who was in charge of 

supervising accounts receivables.25 Second, this act does not necessarily show the 

Respondent’s adoption of the payment extension. The Respondent could merely have 

intended to ask the Seller if it was willing to proceed with the sale, notwithstanding the 

late payment. 

11. Even if the Respondent has unequivocally affirmed Wong’s actions, it did not know of 

the material circumstances surrounding the payment extension. The threshold is high. 

In Suncorp, an agent contracted to extend the principal’s liability beyond the authorised 

extent. The principal later found out that its liability had exceeded the authorised extent. 

The fact that the principal terminated the agent’s authority three weeks later was 

insufficient to show knowledge of the material circumstances surrounding the act.26 The 

facts in this case fall even further short of those in Suncorp. Here, even the most 

compelling facts that the Claimant may rely on to suggest that Respondent had 

knowledge are tenuous. The email sent by the Finance Team27 does not in any way 

 
22 Hong Kong Investment v Dawstan HCA009210/1981 (“Dawstan”), [49]; Suncorp Insurance and Finance v 
Milano Assicurazioni Spa [1993] 2 Lloyd’s Rep 225 (“Suncorp”), 234. 
23 Suncorp, 234. 
24 Clarifications, Q19; Sadhu’s Statement, [18]-[20]. 
25 Wong’s Statement, [1]. 
26 Suncorp, 234. 
27 Clarifications, Q19. 
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suggest that the Respondent was aware that Wong had granted Sadhu a payment 

extension. While the Respondent allowed the Claimant into its premises and allowed it 

to inspect the Artwork, this was because Cui, who escorted the Claimant’s 

representatives to inspect the Artwork,28 did not know of the Claimant’s peculiar 

circumstances.29 Accordingly, the Respondent did not know of the material 

circumstances surrounding the payment extension and has not ratified the contract. 

B. Even if Wong’s actions bind the Respondent, no binding oral contract was formed 

between the Parties 

12. No oral contract was formed between the Parties (1) and the entire agreement clause 

precludes the Claimant from arguing that an oral contract was formed (2). 

(1) No oral contract was formed 

13. For a contract to be formed, offer and acceptance must be present.30 A proposal only 

amounts to an offer if a reasonable person in the offeree’s shoes would perceive that 

the offeror intends to be legally bound upon the offeree’s acceptance.31 An offer is only 

accepted if the offeror expresses its unqualified and unequivocal assent to the offer.32  

14. Neither party made an offer. A reasonable person in Wong’s shoes would not perceive 

that Sadhu intended to be bound upon Wong’s acceptance of his proposal for a payment 

extension as Sadhu’s proposal did not specify the precise duration of the payment 

extension.33 As any late payment would entitle a Seller to terminate the agreement 

formed between Parties,34 Sadhu would only intend to be bound if the Parties had 

specified the exact payment deadline, to ensure that the Claimant could meet it. If, 

 
28 Sadhu’s Statement, [18]-[21]. 
29 Clarifications, Q22.  
30 Calimpex International v Enz Information Systems CACV96/1993, [22]. 
31 Najeeb Barbissy v Joaquim D’Souza HCA9298/94, [41]. 
32 Tan Man Kou v Nina Kung CACV65/2003, [40].  
33 Wong’s Statement, [11]-[15].  
34 Terms and Conditions, Article 1.4. 
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however, Sadhu specified that he was seeking a payment extension of five working 

days, as the Claimant may suggest,35 it is undisputed that Sadhu made an offer. 

15. Even if Sadhu made an offer, Wong did not accept it. Where the offeree objectively 

forgot about the offer, a contract is not formed.36 Wong objectively forgot about 

Sadhu’s offer.37 He had interacted with many prospective buyers that evening.38 The 

auction had been an exciting one featuring a tight competition over the Artwork,39 

which would have occupied his attention. Moreover, Sadhu did not make any explicit 

reference to the conversation that had taken place before the auction.40 Hence, Wong 

objectively forgot about the offer and did not accept it. 

16. Even if Wong objectively remembered the offer, the Respondent did not accept it. 

While the Respondent’s acceptance of the 20% deposit41 could plausibly be construed 

as acceptance, this was equivocal. As it is entirely a purchaser’s prerogative to finance 

its payments as it desires, it was open to the Respondent to accept payment deposits 

equal to or in excess of 10% of the purchase price. Hence, the Respondent’s acceptance 

of the higher deposit cannot amount to unequivocal acceptance. 

17. The Claimant claims that after the auction, Sadhu asked if parties could “proceed as 

agreed” and Wong replied “Certainly”.42 Even if this conversation transpired,43 Wong’s 

assent was equivocal as it was not clear that Sadhu was referring to the pre-auction 

proposal. As the only agreement that Parties had reached that day was the sale of the 

 
35 Sadhu’s Statement, [11]. 
36 R v Clarke [1927] HCA 47; Edwin Peel, Trietel on the Law of Contract (Sweet & Maxwell, 14th Ed) 
(“Trietel”), 2-048. 
37 Wong’s Statement, [17]. 
38 Ibid. 
39 Sadhu’s Statement, [12]. 
40 Id, [14]; Wong’s Statement, [17]. 
41 Further Clarifications, Q8. 
42 Sadhu’s Statement, [14]. 
43 Wong’s Statement, [17]. 
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Artwork,44 a reasonable person could interpret Sadhu’s words as referring to the auction 

itself. This is especially since there had been a long lapse in time between Sadhu’s pre-

auction proposal and this post-auction conversation, whereas the auction had just 

occurred.45 While Sadhu’s request to proceed as agreed may be interpreted to be 

redundant as an agreement had already been formed upon the fall of the hammer,46 it is 

not uncommon for such pleasantries to be exchanged in a conversational setting, 

especially amongst acquaintances. Hence, Wong did not accept Sadhu’s offer. 

18. The fact that no contract was formed is corroborated by the subsequent conduct of the 

Parties. This is an issue of evidence, which is governed by Hong Kong law. The lex 

arbitri, which is derived from the arbitral seat,47 governs the conduct of the arbitral 

proceedings, including evidentiary issues.48 The law of the seat in this case, and hence 

the lex arbitri, is Hong Kong law.49 Hence, Hong Kong law applies. 

19. Under Hong Kong law, evidence of the conduct of the parties after contract formation 

is admissible in proving whether a contract was formed.50 Here, the subsequent conduct 

of the Parties is consistent with the absence of a contract. The Respondent contacted 

the Seller the day after payment was due to inform it of the late payment,51 a fact which 

also makes it clear that little can turn on the Respondent’s collection of the 20% 

deposit.52 Further, the important documents where any payment extension would have 

been recorded were all silent on the matter.53 Whenever any variations are made to the 

 
44 SOGO, s 60(b). 
45 Sadhu’s Statement, [11]-[14]. 
46 SOGO, s 60(b). 
47 Blackaby et al, Redfern and Hunter on International Arbitration (Oxford University Press, 2015, 6th Ed) 
(“Redfern and Hunter”), 171-172. 
48 Id, 166-167.  
49 Terms and Conditions, Article 8.2; Clarifications, Q29. 
50 American Orient Capital Partner v General Enterprise Management Services CACV 175/2006, [4]. 
51 Clarifications, Q7. 
52 Further Clarifications, Q8. 
53 Terms and Conditions, Annexure A. 
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Respondent’s Terms and Conditions, these variations are recorded in the Annexure to 

the Terms and Conditions.54 Here, the Annexure does not reflect any variation of 

terms.55 While the Respondent allowed the Claimant into its premises to view the 

Artwork, this was only because Cui was unaware of the Claimant’s peculiar 

circumstances.56 Accordingly, no oral contract was formed.  

(2) The entire agreement clause precludes the Claimant from arguing that an oral contract 

was formed between the Parties 

20. An entire agreement clause precludes a party from arguing that there has been an oral 

contract.57 The Respondent is not estopped from relying on the entire agreement 

clause.58 A defendant is only estopped from relying on the entire agreement clause 

where:59  

(a) A representation is made that the entire agreement clause will not be relied on;  

(b) The representor intends for this representation to be relied on; and  

(c) The representee relies on this to her detriment.  

21. Only element (a) is disputed. A representation only arises if a party’s conduct affords a 

reasonable foundation for the inference that it is prepared to forgo any rights.60 The 

Respondent’s conduct provided no reasonable foundation for the inference that it is 

willing to forgo its right to rely on the entire agreement clause. Wong made it clear to 

Sadhu that it was not standard procedure to grant payment extensions.61 Sadhu would 

reasonably have understood that he was referring to the internal procedure adopted by 

 
54 Further Clarifications, Q3.  
55 Terms and Conditions, Annexure A. 
56 Clarifications, Q22. 
57 Edwin John Philips v SaSa International Holdings HCA5190/2001 (“Edwin”), [17]. 
58 Terms and Conditions, Article 10. 
59 Edwin, [21], citing Walmsley v Acid Jazz Records (unreported, 31 March 2000) (“Walmsley”). 
60 William So v Critchley Group HCA9803/2000, [19]. 
61 Mr Wong’s Statement, [13]. 
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many Asian-Pacific auction houses in requiring payment variations to be written, a 

practice which Sadhu would have known of.62  

22. Any argument that the Respondent’s receipt of the 20% deposit63 amounts to a 

representation that the Respondent would not rely on the entire agreement clause is 

without merit. It is wholly the purchaser’s prerogative to make advance payments and 

finance its Purchase as it desires. This reasoning is even more compelling as the 

Claimant is likely to be a high-asset client64 who had just made a purchase worth 

HKD$2,650,000.65 Hence, the Respondent is entitled to rely on the entire agreement 

clause. 

II. THE CLAIMANT IS NOT ENTITLED TO POSSESSION OF THE ARTWORK 

23. Preliminarily, the issue of the Claimant’s entitlement to possession is one that pertains 

to the property in the Artwork. This issue is governed by Hong Kong law. Issues of 

movable property are governed by the law of the country where the property is at the 

time of the transfer,66 which in this case was Hong Kong.67 Hence, Hong Kong law 

applies. 

24. Even if a payment extension was validly granted, the Claimant is not entitled to 

possession of the Artwork because the contract is void due to Parties’ common mistake 

as to the existence of the myth surrounding the Artwork (A). If no payment extension 

was granted, the Claimant is not entitled to possession of the Artwork as the contract 

was discharged before title, risk and possession had passed to the Claimant (B). 

 
62 Clarifications, Q15. 
63 Further Clarifications, Q8. 
64 Sadhu’s Statement, [1]. 
65 TOR, [3.3.4]. 
66 Lord Collins and Jonathan Harris, Dicey, Morris and Collins on the Conflict of Laws (Sweet & Maxwell, 15th 
Ed, 2018), [24R-001], cited in Born, International Commercial Arbitration, 2722. 
67 TOR, [3.1.1]. 
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A. Even if an oral contract was formed, it is void due to the common mistake as to the 

existence of the myth surrounding the Artwork  

25. A contract is void for common mistake if the following elements are fulfilled:68  

(a) There was a common assumption as to the existence of a state of affairs;  

(b) There was no warranty by either party that the state of affairs existed;  

(c) The non-existence of the state of affairs is not the fault of either party; and 

(d) The non-existence of the state of affairs renders performance of the contract 

impossible. 

The state of affairs may be a vital attribute of the consideration to be provided.69 Once 

these elements are fulfilled, a contract is void,70 except where one party has undertaken 

the risk of the impossibility arising out of the mistake.71 

26. Regarding element (a), Parties must share an erroneous assumption as to the state of 

affairs.72 Here, Parties erroneously assumed that no myth surrounding the Artwork 

existed. As the Artwork had been discreetly passed down the generations of a single 

family and had never been seen by the public eye before,73 the public was unlikely to 

have known of all the Artwork’s qualities. The Respondent and the Seller clearly did 

not know of the myth as their description of the Artwork did not capitalise on the 

myth,74 despite the fact that the Year of the Panda was approaching. A a tear during the 

Year of the Panda would provide a year’s worth of fortune, as opposed to a days’ worth, 

as it usually would.75  

 
68 Great Peace Shipping v Tsavliris Salvage (International) [2002] 4 All ER 689 (“Great Peace”), [76], [82], cited 
in Bank of China v Keen Lloyd Energy CACV132/2011 (“Keen Lloyd”), [27] and Johnson Electric International 
v Bel Global Resource HCA1240/2012 (“Johnson Electric”), [10]. 
69 Ibid. 
70 Keen Lloyd, [30]; Associated Japanese Bank (International) v Credit du Nord SA [1988] 3 All ER 902, 913. 
71 Great Peace, [80], [84]. 
72 Id, [28]. 
73 Notice of Arbitration, [3]; Sadhu’s Statement, [3]. 
74 Sadhu’s Statement, [3]. 
75 Request for Emergency Arbitrator, [5(a)]. 
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27. The Claimant did not know of the myth either. First, the Claimant was only willing to 

bid a maximum of HKD$3,000,000 for it,76 far lower than the sale price of the torn 

Artwork, HKD$45,000,000.77 Second, in its Notice of Arbitration, The Claimant 

appears to regard the tearing of the Artwork as a mishap, expressing its desire to “tend 

to the Artwork”.78 Third, Sadhu’s Witness Statement does not mention the ancient myth. 

Hence, Parties erroneously assumed the non-existence of the myth. 

28. The Claimant cannot seriously contest the fulfilment of element (b), that neither party 

warranted that the state of affairs existed. This turns on a construction of the contract.79 

Here, the Terms and Conditions do not contemplate the myth at all, let alone warrant 

its non-existence. 

29. Regarding element (c), the presence of the myth is not the fault of either Party if the 

mistake consists of a belief which was held without any reasonable ground.80 Here, 

Parties had reasonable grounds for believing that there was no myth surrounding the 

Artwork. It was reasonable for the Claimant to trust the judgment of its curator, Sadhu,81 

as he was so well-read on the Bamboo and the Panda that he was able to recognise the 

identity of the Artwork based solely on the Respondent’s scant description of it.82 

Likewise, it was reasonable of the Seller and the Respondent to trust Wong, who had 

insightful knowledge on the Artwork.83 The presence of the myth is not the fault of 

either party. 

30. Regarding element (d), the performance of the contract need not be physically 

impossible. The mistake merely has to render the subject matter of the contract 

 
76 Sadhu’s Statement, [9]. 
77 Clarifications, Q4. 
78 Notice of Arbitration, [18]. 
79 Great Peace, [75]. 
80 McRae v Commonwealth Disposals Commission (1951) 84 CLR 377, 408. 
81 Sadhu’s Statement, [1]. 
82 Id, [3]. 
83 Clarifications, Q20. 
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essentially and radically different.84 This was the ratio of the English House of Lords 

in Bell.85 While this position was doubted by the English Court of Appeal,86 it remains 

good law in England as a matter of stare decisis. Moreover, as Bell has been affirmed 

in Hong Kong,87 it represents the law in Hong Kong. 

31. Parties’ ignorance of the myth rendered the Artwork radically different. The myth was 

an integral quality of the Artwork, due to its extraordinary nature. The myth promised 

an entire year’s worth of luck to the owner of the Artwork if the Artwork was 

completely shredded during Chinese New Year in the Year of the Panda.88 The radical 

change in the nature of the Artwork due to the existence of the myth is also reflected in 

the surge in the demand for the Artwork. The Respondent received multiple calls, texts, 

and emails from interested buyers,89 and the sale price of the Artwork increased by 15 

times.90 Hence, the mistake rendered the Artwork radically different.  

32. Parties have not allocated the risks of the mistake. If, on a construction of the contract, 

one party has undertaken to bear the risk of the mistake, the contract is valid.91 The 

general risk-allocation term92 does not allocate the risk of the mistake. Parties only 

agreed that the Claimant would assume risk in the Artwork,93 but not the risk of the 

existence of the myth.94 

 
84 Jan Albert (HK) v Shu Kong Garment Factory CACV160/1988 (“Jan Albert”), [17]; Triple Seven Msn 27251 
Ltd v Azman Air Services [2018] EWHC 1348 (Comm), [66]-[67]; Champion Investments v Ahmed [2004] All ER 
(D) 28 (Aug), [32]. 
85 Bell v Lever Bros [1932] AC 161 (“Bell”), 199, 218, 236, affirmed in Jan Albert, [17]. 
86 Great Peace, [61]. 
87 Jan Albert, [17]. 
88 Request for Emergency Arbitrator, [5(a)]. 
89 Interim Award, [4(b)]. 
90 Clarifications, Q4. 
91 Great Peace, [84]. 
92 Sadhu’s Statement, [11]; Terms and Conditions, Article 2.3. 
93 Ibid. 
94 SOGO, s 22; Jan Albert, [50], [56]; Lee Yuk Shing v Dianoor International CACV185/2015 (“Lee Yuk Shing”). 
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33. The “as is” clause95 does not allocate the risks either. “As is” clauses does not allocate 

risks in a sale by description.96 A sale is one by description if Parties intend for the 

object of sale to correspond to a description, even if the object is available for physical 

inspection by the buyer.97 The extent to which the purchaser relied on the description is 

a relevant factor.98 The present case involves a sale by description as Parties intended 

for the Artwork to correspond to the Respondent’s description of it as a historical 

masterpiece from the Shong Dynasty,99 as its historical value was the key reason for 

Sadhu’s interest in the Artwork.100 Sadhu placed considerable reliance on the 

description of the Artwork. He merely conducted a visual inspection of the Artwork 

from the viewing room, by examining its frame, without requesting to inspect it more 

closely.101 Accordingly, this was a sale by description. As risk has not been allocated, 

the contract is void due to common mistake. 

B. If no payment extension was granted, the Claimant is not entitled to possession of the 

Artwork 

34. On a construction of the Terms and Conditions, the contract was discharged before the 

Claimant had become entitled to possession of the Artwork. Parties have agreed that 

the interpretation of the Terms and Conditions is to be governed by Hong Kong law.102 

Under Hong Kong law, a contract is to be construed objectively, having regard to its 

context.103 Article 2.3, which prescribes that possession does not pass until the 

 
95 Terms and Conditions, Article 4.1. 
96 SOGO, s 15(1); Lee Yuk Shing, [90]; United Chemical Industries v Telemac (HK) CACV000054/1972, [54]; 
Geekay Export & Import v Garnets Electronics HCA008997A/1982, [3]. 
97 Lee Yuk Shing, [88]-[89], citing Grant v Australian Knitting Mills [1936] AC 85, 100.  
98 Lee Yuk Shing, [90]. 
99 Sadhu’s Statement, [3]. 
100 Id, [8]. 
101 Ibid. 
102 Terms and Conditions, Article 7. 
103 Sinoearn International v Hyundai-CCECC Joint Venture FACV22/2012, [74]. 
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Respondent has received proof of full payment of the Auction Price,104 should be 

construed in light of the Respondent’s practice of allowing purchasers to touch rare 

items only after they have become the rightful owners thereof.105 Hence, the Claimant’s 

entitlement to possession of the Artwork could only arise after title has passed, after the 

Respondent’s bank had received full payment.106 However, the Seller terminated the 

agreement before full payment had cleared.107  

35. Any argument that property in the Artwork passed upon the fall of the hammer is 

without merit. In Dennant v Skinner,108 the court found that property passed upon the 

fall of the hammer. The agreement that parties had come to after the auction, that 

ownership would not pass until the cheque cleared, could not negative parties’ 

presumed intention the passing of property upon the fall of the hammer.109 There was 

no indication that the post-auction agreement was contemplated before the hammer fell.  

36. The present case is distinguishable. First, before the hammer fell, parties had already 

contemplated the Terms and Conditions, with Sadhu seeking to vary these terms.110 

This negatived the intention that property was to pass upon the fall of the hammer.111 

Second, Dennant v Skinner should be confined to its facts, as the purchaser in that case 

acted fraudulently.112 Accordingly, the Claimant is not entitled to possession of the 

Artwork.  

 

 
104 Terms and Conditions, Article 2.3. 
105 Clarifications, Q18. 
106 Terms and Conditions, Article 2.2. 
107 Request for Emergency Arbitrator, [5(a)]; Sadhu’s Statement, [24]. 
108 Dennant v Skinner (1948) 2 KB 164 (“Dennant v Skinner”). 
109 Id, 171-172. 
110 TOR, [3.3.2]-[3.3.3].  
111 SOGO, ss 19; 60(b). 
112 Dennant v Skinner, 168. 



H 1910-R 
 

 29 

III. THIS TRIBUNAL DOES NOT HAVE THE JURISDICITION TO VACATE 

THE INTERIM AWARD 

37. The Emergency Arbitrator, who was appointed pursuant to Article 8.1 of the Terms and 

Conditions,113 granted an interim award allowing the Respondent to sell the Artwork 

by auction before the end of the Chinese New Year.114 While the Claimant seeks to 

vacate the interim award,115 this Tribunal does not have the jurisdiction to vacate the 

award. Parties have not agreed to confer jurisdiction on this Tribunal to vacate the 

award (A). The lex arbitri does not confer jurisdiction on this Tribunal to vacate the 

interim award either (B).  

A. Parties did not agree to confer jurisdiction on this Tribunal to vacate the interim 

award 

38. Whether this Tribunal has the jurisdiction to vacate the interim award turns on the scope 

of the arbitration agreement,116 Article 1 of the Terms of Reference. Hong Kong law 

governs the interpretation of arbitration agreements. The prevailing approach taken by 

Tribunals is that either the lex arbitri or the lex contractus applies to the interpretation 

of the arbitration agreement.117 In this case, Hong Kong law is the lex arbitri118 and the 

lex contractus.119 Hence, Hong Kong law applies.  

39. Under Hong Kong law, a Tribunal is to ascertain the intention of an ordinary, reasonable 

and sensible businessman (“the reasonable businessman”) in the position of the 

parties, based on the words of the agreement.120 A Tribunal is also to construe the 

 
113 Request for Emergency Arbitrator, [1]. 
114 Interim Award, [4(a)], [7]. 
115 TOR, [4.3.1], [4.4.1]. 
116 Waincymer, Procedure and Evidence in International Arbitration (Kluwer Law International, 2012) 
(“Waincymer”), 982; Redfern and Hunter, 80; Born, International Commercial Arbitration, 1321. 
117 Born, International Commercial Arbitration, 1323.  
118 XX. Reference analysis above. 
119 Terms and Conditions, Article 7. 
120 Z v A HCCT 8/2013 (“Z v A”), [39]; Dickson Valora Group (Holdings) v Fan Ji Qian HCMP 1954/2018, [25], 
citing with approval Fiona Trust v Privalov [2007] EWCA Civ 20, 6. 
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arbitration agreement in a manner that gives effect to its purpose, having regard to the 

surrounding circumstances of the agreement.121  

40. Where parties have agreed to arbitrate in accordance with a particular set of institutional 

rules, they agree to be bound by those rules.122 Here, the words of Article 1 make it 

expressly clear that the reasonable businessman in the position of the parties only agreed 

to be bound by the Fast Track Rules. Article 1 states that “all disputes shall be resolved 

… pursuant to the AIAC Fast Track Arbitration Rules”.  

41. Based on a holistic reading of the Terms of Reference, Parties did not intend to rely on 

Paragraph 15(b) of Schedule 3 of the AIAC Rules, which confers a Tribunal the 

jurisdiction to vacate the award. While the Terms of Reference do not make any 

reference to Paragraph 15(b) of Schedule 3, it makes explicit reference to Parties’ 

reservation of their rights to comment on Paragraph 16(a) of Schedule 3 of the AIAC 

Rules,123 notwithstanding the applicability of the Fast Track Rules. The Claimant only 

reserved its right to rely on Paragraph 15(b) of Schedule 3 in Procedural Order No. 1.124 

Hence, Parties did not intend for Paragraph 15(b) of Schedule 3 to apply. 

42. This interpretation, based on a fidelity to the text, would give effect to the purpose of 

the arbitration agreement: to dispel any unambiguity as to the institutional rules that 

applied to the proceedings. First, Chawla proposed the amendment after learning about 

the importance of tailor-made and unambiguous arbitration agreements.125 If the 

Claimant sought to use Paragraph 15(b) of Schedule 3, it would have tailor-made the 

arbitration agreement to evince its intention to do so. Second, at the time of the drafting 

of the Terms of Reference, Parties were already in dispute as to which institutional rules 

 
121 Ibid.  
122 Born, International Commercial Arbitration, 2136. 
123 TOR, [4.3.1.2], [4.3.2.2]. 
124 Procedural Order No. 1, [21]. 
125 Further Clarifications, Q4. 
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fell within the ambit of Article 8.1 of the Terms and Conditions.126 Article 1 of the 

Terms of Reference served to clarify which institutional rules would apply thereinafter. 

Third, Parties’ intent to unequivocally demarcate which rules apply to the dispute is 

most apparent from the fact that Parties specifically reserved their right to comment on 

Paragraph 16(a) of Schedule 3 of the AIAC Rules.127  

43. Buttressing this, the reasonable businessman would not have intended to confer on this 

Tribunal the jurisdiction to vacate an interim award that has already ceased to be 

binding. The present award has ceased to be binding by operation of Paragraph 16(a) 

of Schedule 3 of the AIAC Rules, which provides that an interim award ceases to be 

binding if the arbitral tribunal is not constituted within 90 days of the granting of the 

award. This Tribunal was convened 96 days after the interim award was granted.128 

Accordingly, Parties did not agree to confer on this Tribunal the jurisdiction to vacate 

the interim award. 

B. The lex arbitri does not confer jurisdiction on this Tribunal to vacate the interim 

award  

44. Where parties have not agreed on the procedure to be adopted by a tribunal, the tribunal 

ought to ascertain the breadth of its procedural mandate based on the lex arbtri.129 Here, 

the lex arbitri is the Hong Kong Arbitration Ordinance.130 Section 47(2) of the 

Arbitration Ordinance, which adopts a modified version of Article 19 of the 

UNCITRAL Model Law, provides that a Tribunal has the procedural powers to 

“conduct this arbitration in such a manner as it considers appropriate”, in the absence 

 
126 Request to Appoint Emergency Arbitrator, [1]; Interim Award, [5(a)]. 
127 TOR, [4.3.1.2], [4.3.2.2]. 
128 Clarifications, Q14. 
129 Newmark, The Leading Arbitrators’ Guide to International Arbitration (Huntington, 2008), 85, cited in 
Waincymer, Procedure and Evidence in International Arbitration, 392. 
130 Arbitration Ordinance (Cap 609, 2014 Rev Ed) (Hong Kong) (“Arbitration Ordinance”); explained at XX 
above. 
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of parties’ agreement to the contrary.131 However, s 47(2) does not confer jurisdiction 

on this Tribunal to vacate the interim award.  

45. The jurisdiction of a Tribunal to vacate an interim award is not a matter of procedure. 

While “procedure” is not defined in the Arbitration Ordinance, it has been interpreted 

in the context of the UNCITRAL Arbitration Rules to mean “technical steps of the 

arbitral process through which the substantive rights of the parties are ultimately 

determined”.132 On the other hand, a matter is not procedural if it affects the creation, 

definition and regulation of Parties’ rights to the dispute.133 

46. Here, the jurisdiction to vacate an award is not a technical step. Technical steps include 

matters such as the adoption of rules of evidence, the conducting of individual hearings, 

and amendments to the language to be used in the arbitral proceedings,134 all of which 

merely facilitate the conduct of proceedings. However, jurisdiction goes beyond the 

mere facilitation of the proceedings, extending into issues of a Tribunal’s authority.  

47. The jurisdiction to vacate an award leads to the creation of the Claimant’s rights to the 

dispute. A holding that this Tribunal has jurisdiction would afford the Claimant the 

opportunity to seek damages on the ground that the Emergency Arbitrator should not 

have granted the interim award.135 It would also grant the Claimant the right to be heard 

on the issue of whether the interim award should have been granted, a right which it 

would not otherwise have. Accordingly, the lex arbitri does not confer jurisdiction on 

this Tribunal to vacate the interim award.  

 

 
131 Arbitration Ordinance, s 47(2). 
132 Caron & Caplan, The UNCITRAL Arbitration Rules: A Commentary (Oxford University Press, 2013, 2nd Ed) 
(“Caron & Caplan, The UNCITRAL Arbitration Rules: A Commentary”), 709-710. 
133 Ibid. 
134 Holtzmann & Neuhaus, A Guide to the UNCITRAL Model Law on International Commercial Arbitration: 
Legislative History and Commentary (Kluwer Law International, 1989), 584. 
135 Arbitration Ordinance, s 42.  
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IV. THIS TRIBUNAL SHOULD NOT VACATE THE INTERIM AWARD 

48. This Tribunal should not vacate the interim award as the Emergency Arbitrator had 

jurisdiction to grant the interim award (A) and the requirements for granting an interim 

award were satisfied (B).  

A. The Emergency Arbitrator had the jurisdiction to grant the interim award 

49. Whether the Emergency Arbitrator had the jurisdiction to grant the interim award turns 

on the scope of the arbitration agreement pursuant to which it was convened,136 Article 

8.1 of the Terms and Conditions. Article 8.1 states that any dispute arising out of the 

Terms and Conditions shall be settled “using the expedited procedures framework 

available at the [AIAC]”. This refers to not just to the Fast Track Rules, as the Claimant 

contends,137 but also the Emergency Arbitrator provisions under the AIAC Rules. As 

Rule 11 of Schedule 3 provides that an Emergency Arbitrator may award any interim 

measure that it deems necessary, the Emergency Arbitrator had the jurisdiction to vacate 

the interim award. 

50. A Tribunal is to interpret the arbitration agreement according to the reasonable 

businessman standard138 and in a manner that gives effect to the real and common 

intention of the Parties.139 The contra proferentem rule, which requires that any 

ambiguity as to parties’ intent be resolved against the drafter of the agreement,140 only 

applies where an interpretation according to the reasonable businessman standard 

leaves ambiguity as to parties’ intent.  

 
136 This Memorial, [XX].  
137 TOR, [4.3.1.1]. 
138 This Memorial, [XX]. 
139 Born, International Commercial Arbitration, 1321. 
140 Bio Chem Techonology (HK) Ltd v Rich Leaf International (HK) Ltd [2017] HKCFI 2048, [17]-[19]; 
Waincymer, Procedure and Evidence in International Arbitration, 142; Canada Steamship Lines Ltd v The King 
[1952] AC 192, 5-6; Born, International Commercial Arbitration, 1323. 
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51. A reasonable businessman in the position of the Parties would have intended for 

Article 8.1 to refer not just to the Fast Track Rules, but also the Emergency Arbitrator 

provisions under the AIAC Rules. It is well-established, in the practice of international 

commercial arbitration, that Emergency Arbitrator procedures are a form of expedited 

procedures.141 Article 8.1 should be read in light of this commercial practice as neither 

of the Parties’ representatives was experienced in matters of arbitration. The 

Respondent’s In-House Legal Counsel, Mr Agite (“Agite”), was inexperienced in 

arbitration. At the time of his drafting of Article 8.1, he was just planning to start 

building his career in arbitration and had not yet gained experience with the AIAC.142 

As Agite only included the reference to the expedited framework after reading an article 

about expedited procedures in arbitration,143 the full range of expedited procedures 

offered by arbitral institutions would have been within his contemplation. In addition, 

as he did not specify which particular expedited procedures would be used, but merely 

confined the range of applicable expedited procedures to those available at the AIAC, 

Agite must have intended to incorporate not just the Fast Track Rules but also the 

Emergency Arbitration provisions under the AIAC Rules. 

52. Similarly, the Claimant’s representative, Sadhu, was a layperson,144 who would not 

have known of the intricacies of the Fast Track Rules, including the existence of Rule 

19(7) of the Fast Track Rules. Sadhu would have, likewise, intended for the Emergency 

Arbitrator provisions to apply. 

53. Such an interpretation is further bolstered by the subsequent conduct of the Claimant. 

While under Hong Kong law, arbitration agreements must be interpreted in light of the 

 
141 Redfern and Hunter on International Arbitration, 62. 
142 Further Clarifications, Q4. 
143 Ibid. 
144 Sadhu’s Statement, [1]. 
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knowledge that was reasonably available at the time of contract formation,145 Tribunals 

have deviated from strict legalist approaches which contradict the fundamental 

principle of party autonomy, especially where the contract was formed between non-

lawyers.146 Here, the Claimant paid the higher registration fee (USD$795)147 pursuant 

to the AIAC Rules148 when it commenced the arbitration proceedings, instead of the 

lower registration fee (USD$530)149 under the Fast Track Rules.150 Further, the 

Claimant did not file a challenge application under Rule 5(1) of the AIAC Rules upon 

the notification of the Emergency Arbitrator.151 To ignore such compelling facts, which 

shed considerable light on a Party’s true intent, would be to undermine the paramount 

principal of party autonomy.152 

54. Any argument that Article 8.1 ought to be construed against the Respondent in 

application of the contra proferentem rule is without merit. The contra proferentem rule 

is only to be applied as a measure of last resort, if the common intention of the parties 

cannot be ascertained.153 Here, Parties’ true intent was clearly for the Emergency 

Arbitrator provisions to apply alongside the Fast Track Rules. This was supported not 

only on the words of Article 8.1, interpreted according to the reasonable businessman 

standard, but also by Parties’ subsequent conduct. Accordingly, as Parties agreed to the 

Emergency Arbitrator provisions under the AIAC, the Emergency Arbitrator had the 

jurisdiction to grant the interim award.  

 
145 Z v A, [40], citing Compensation Scheme v West Bromwich Building Society [1998] 1 WLR 896, 14 and BCCI 
v Ali [2001] 1 AC 251, [39]. 
146 Bentolila, Arbitrators as Lawmakers (Wolters Kluwer, 2017), 142-143; ICC Case No. 13129, XXXIV YBCA 
231, (2009), [29]. 
147 Claimant’s Commencement Request. 
148 AIAC Rules, Rule 2(2). 
149 Fast Track Rules, Rule 2(1)(d). 
150 Claimant’s Commencement Request. 
151 Clarifications, Q27. 
152 Fouchard, Gaillard & Goldman, International Commercial Arbitration, (Kluwer Law International, 1999), 
1173. 
153 Mak Kee Ltd v Sam Woo Bore Pile Foundation Ltd HCSA 4/2002, [32]. 
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B. The requirements for granting an interim award were satisfied  

55. The Emergency Arbitrator was empowered to grant an interim award if:154 

(a) Harm not adequately reparably by an award of damages was likely to result if the 

measure had not been ordered, and such harm substantially outweighed the harm that 

was likely to result to the Claimant; and 

(b) There was a reasonably possibility that Respondent would succeed on the merits of 

its claim.  

56. The Respondent was likely to have suffered harm not adequately reparable by an award 

of damages, and such harm would have substantially outweighed the harm that was 

likely to result to the Claimant (1). There was also a reasonable possibility that the 

Respondent would succeed on the merits of its claim (2). 

(1) The Respondent was likely to have suffered harm not adequately reparable by an award 

of damages, and such harm would have substantially outweighed the harm that was 

likely to result to the Claimant 

57. In assessing whether the Respondent was likely to suffer harm not adequately reparable 

by damages, Tribunals generally adopt a non-literal approach.155 A Tribunal has the 

discretion to determine the threshold that has to be met, such as whether the losses were 

“confined in scope”,156 or whether there was a “material risk of serious damage”,157 

which presents a lower threshold for the applicant. For the harm to be irreparable by 

damages, the application of interim measures must have been urgent.158 

 
154 AIAC Rules, Article 26(3) 
155 Born, International Commercial Arbitration, 2470-2473; ICSID Case No. ARB/02/18 of 18 January 2005, 8 
(“ICSID ARB/02/18”); SCC Case No. 2016/082 (“Evrobalt”), [48]; Interim Award, ICC Case No. 
8786/1996, [12]. 
156 Ibid. 
157 Interim Award, ICC Case No. 8786/1996, [12]; Born, International Commercial Arbitration, 2470. 
158 Born, International Commercial Arbitration, 2475; Interlocutory Award, ICC Case No. 10596/2000, [19]. 
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58. In assessing whether the harm resulting to the Respondent substantially outweighs the 

harm likely to result to the Claimant, a Tribunal is to embark on a weighing of relative 

hardship that would be suffered by each party, including the likelihood of the 

prejudice.159  

59. First, even applying the higher threshold of whether the losses were confined in scope, 

the Respondent was likely to suffer harm not adequately reparable by damages. The 

Respondent would have lost the value of the commission it would have received from 

the sale of the torn Artwork, after subtracting the commission it received from the 

Claimant’s purchase of the Artwork (HKD$265,000).160 After the Artwork had torn, its 

value skyrocketed due to a surge in the demand for the Artwork.161 The Artwork had 

gained international attention because of the incredible manner in which it split.162 The 

Artwork tore nearly entirely into two from the top middle – 80cm down163 the Artwork, 

which was 88cm height164 – while it was in an air-tight glass casing.165 Adding to the 

mystique of the Artwork, there was an ancient myth that the one who tears the Artwork 

completely into two before the end of Chinese New Year in the Year of the Panda would 

receive a year’s worth of fortune.166 Given the sheer number and persistence of 

interested buyers,167 the Artwork would have fetched an astronomical price. While the 

Respondent would only have received a 10% commission168 from the sale price, its loss 

remained unconfined. It is difficult to fathom the limits to the sale price of an Artwork 

 
159 National Commercial Bank Jamaica v Olint Corpn [2009] 1 WLR 1405, [18], cited in Hydro S.r.l. and others 
v. Republic of Albania ICSID Case No. ARB/15/28. 
160 TOR, [3.4.3]; Request for Emergency Arbitrator, [3(d)]. 
161 Request for Emergency Arbitrator, [5(b)]. 
162 Interim Award, [4(b)]. 
163 TOR, [3.4.2]. 
164 Notice of Arbitration, [17]. 
165 Clarifications, Q17. 
166 Interim Award, [4(b)]; Request for Emergency Arbitrator, [5(a)]. 
167 Request for Emergency Arbitrator, [5(a)]. 
168 Id, [3(d)]. 
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which had the potential to bring such high returns, particularly since the Respondent’s 

patrons tend to be of high net-worth.169 

60. Any argument that the Respondent could merely have estimated the sale price of the 

Artwork based on offers from potential buyers170 is without merit. As the offers made 

by the highest net-worth buyers are unlikely to represent their maximum bidding price, 

the value of the Respondent’s loss could only be determined through a sale by auction, 

where buyers would have to compete against one another and, in the process, bid up the 

sale price.  

61. The Respondent would also have suffered a loss of an essential business opportunity, 

which is generally perceived as irreparable by an award of damages.171 If an interim 

award had not been granted, the Respondent would lost the invaluable opportunity to 

further its ambitions of expanding its clientele172 by tapping into the international 

attention surrounding the tear of the Artwork173 or the goodwill that it might have built 

up with high net-worth, potential buyers.174 Hence, the Respondent would have suffered 

loss not adequately reparable by damages. 

62. The Claimant cannot seriously contest that the Respondent’s application for the interim 

award was urgent. In ICC Case No.10596, the fact that a manufacturer was unable to 

commercialise its products because of the distributor’s persistent failure to issue it the 

necessary certificates was sufficient to amount to urgency.175 The facts in this case are 

even more compelling. As the Artwork would only be this valuable during the short 

 
169 Notice of Arbitration, [7]. 
170 TOR, [4.4.1.2]. 
171 Teresa Cheng, “Interim Measures in Arbitration: Surprise Attack or Offensive Defence?”, 31 March 2019; 
Born, International Commercial Arbitration, 2471; Caron & Caplan, The UNCITRAL Arbitration Rules: A 
Commentary, 523. 
172 Wong’s Statement, [1]. 
173 Interim  
174 Request for Emergency Arbitrator, [5(a)]. 
175 ICC Award Case No.10596/2000, [19]. 
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span of the Chinese New Year (5 February to 20 February),176 which was soon 

approaching, the Respondent’s application for an interim award to sell the Artwork via 

auction was urgent.  

63. Second, the harm that was likely to result to the Respondent was likely to outweigh the 

harm that was likely to result to the Claimant. While, at the material time, an interim 

award allowing the sale of the Artwork by auction might have threatened any property 

rights that Claimant might have had to the Artwork, the likelihood of such a risk 

materialising was very low. Under Hong Kong Law, where a seller remains in 

possession of a good after it has been sold, and the new buyer obtains constructive 

delivery of the Artwork, the buyer obtains no title to the good, unless it was a bona fide 

purchaser.177 The potential buyers in the present case are highly unlikely to have been 

bona fide third party purchasers as potential buyers are likely to have been aware that 

the Claimant had a potential claim to the Artwork, notwithstanding the confidential 

nature of arbitral proceedings. The Claimant’s representatives were present when the 

Artwork tore, in full sight of at least 30 of the Respondent’s employees and media 

representatives.178 Similarly, when the Claimant returned to the Respondent’s premises, 

two days later, to collect the Artwork, numerous media persons were, likewise, 

present.179 The potential buyers of the Artwork were likely to have taken a keen interest 

in and kept themselves abreast of the news surrounding the Artwork, and thus were 

unlikely to have been bona fide purchasers. Accordingly, likelihood of the Claimant’s 

risk materialising is low. In contrast, the Respondent’s losses were highly likely to 

materialise, given the surge in the demand in the Artwork.180 

 
176 Clarifications, Q2. 
177 SOGO, s 27(1), Forsythe International (UK) v Silver Shipping [1994] 1 WLR 1334, 279. 
178 TOR, [3.4.2]. 
179 Clarifications, Q21. 
180 Elaborated at XX above. 
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(2) There was a reasonable possibility that the Respondent would succeed on the merits of 

its claim 

64. In order for an interim award to be granted, the Respondent must have shown, prima 

facie, that the Claimant did not have entitlement to possession.181 This element will 

remain unfulfilled only in rare and obviously-unmeritorious cases.182 the Respondent 

had shown, prima facie, that the Claimant was not entitled to possession of the Artwork. 

The entire agreement clause183 in the Terms and Conditions impedes184 the Claimant’s 

argument that the Respondent granted it a valid payment extension. As the Claimant’s 

case rests on its ability to prove that the Respondent granted the Claimant a valid 

payment extension,185 this shows, prima facie, that the Claimant is not entitled to 

possession of the Artwork. Accordingly, the Respondent had established a prima facie 

case. 

  

 
181 ICC Award Case No.10596/2000, [5]. 
182 Born, International Commercial Arbitration, 2481; Yesilirmak, Provisional Measures in International 
Commercial Arbitration (Kluwer Law International, 2005, 6th Ed), 5-23. 
183 Terms and Conditions, Article 10. 
184 Edwin, [13]. 
185 Notice of Arbitration, [22]-[27]. 
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PRAYER FOR RELIEF 

65. For the forgoing reasons, the Respondent respectfully requests the arbitral tribunal to 

issue an award: 

(a) declaring that the Respondent did not breach its contractual obligations by:  

i. denying the Claimant’s right to title, risk and possession of the Artwork; and 

ii. disallowing the Claimant from collecting the Artwork from the Respondent’s 

premises; 

(b) declaring that the Claimant is not the rightful possessor of the Artwork; and 

(c) declaring that it does not have the jurisdiction to vacate the Award on Interim 

Measures made by the Emergency Arbitrator; 

(d) dismissing the Claimant’s request to vacate the Award on Interim Measures made 

by the Emergency Arbitrator; and  

(e) dismissing the Claimant’s request to order the Respondent to pay all arbitration 

costs, including Claimant’s Representative’s costs and expenses 

 

 


