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STATEMENT OF JURISDICTION

Chui’s and Pracheen Kalakaar have agreed to submit the present dispute before the Asian

International Arbitration Centre. The acceptance of Arbitration authority is in accordance with

Article 8.1 of the Auction Terms and Conditions which provides as follows:

“8.1 Any dispute, controversy or claim arising out of or relating to this contract, or the

breach, termination or invalidity thereof shall be settled by arbitration using the expedited

procedures framework available at the Asian International Arbitration Centre.”

The Arbitral Tribunal is requested to give solutions on the basis of the AIAC Fast Track

Arbitration Rules, the arbitration agreement contained in the Article 8 of the Auction Terms and

Conditions and the laws of Hong Kong Special Administrative Region of the People’s Republic

of China.

The Arbitral Tribunal is requested to decide on the issues submitted and or make

recommendation which shall not include the amount of the compensation.

The parties agree, pursuant to article 8.1 of the Auction Terms and Conditions that the

award of the Arbitral Tribunal shall be final and binding on the parties involved.
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QUSETIONS PRESENTED

1. Whether the Respondent granted a valid payment extension

2. Whether the Claimant is entitled to the possession of the Artwork

3. Whether the Arbitral Tribunal has the jurisdiction to vacate the Award on the

Interim Measures made by the Emergency Arbitrator

4. Whether the Arbitral Tribunal shall vacate the Award on Interim Measures

made by the Emergency Arbitrator
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STATEMENT OF FACTS

Chui’s (hereinafter referred as “Respondent”) is one of the world’s largest brokers of fine

and decorative art, jewelry, real estate, and collectibles headquartered in Hong Kong. It is in the

business of providing a marketplace for sellers of rare artefacts to exchange their valuables for a

monetary sum with buyers who are endowed with the financial capacity to purchase and/or

invest in such artefacts.

Pracheen Kalakaar (hereinafter referred as “Claimant”) is an art gallery from South-India

focusing on the Asian contemporary painting, sculptures, artworks and photographs.

On 12th December 2018, the Respondent held its third open house for 2018. The Claimant

was invited to attend it and authorize Mr. Hari Sadhu (hereinafter referred as “Mr. Sadhu”) to bid

on the auction items. Amaximum bidding price of $2,000,000.00 was approved by the Claimant.

Given that a number of members from the Respondent’s Sales Team were either on sick

leave or annual leave on the auction date, the members of the Respondent’s Finance Team who

were present also doubled-up as sales consultants for the open house. Mr. Gregory Wong

(hereinafter referred as “Mr. Wong”) , a senior member of the Respondent’s Finance Team, was

one of the members of the Finance Team who acted as a sales consultant at the open house.

After entering the open house, Mr. Sadhu was directed to Mr. Wong with instruction that

Mr. Wong will assist any and all sales related queries of the Claimant.

Mr. Sadhu Expressed an interest in Lot No.58 - a rare artwork from the Shong Dynasty

titled the Bamboo and the Panda (hereinafter referred as “Artwork”). Mr. Sadhu notified Mr.
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Wong that he had received revised bidding instructions from the Claimant but some extra time

may be required to procure the financing to purchase the Artwork. He also proposed that if the

Claimant was successful in the bid for Lot No. 58, the Claimant would make a 20% deposit

against the Auction Price and it would also assume all risk in the auctioned item from that point

in time.

Mr. Wong notified Mr. Sadhu that a payment extension was not a standard procedure but

the issue could be further discussed if the Claimant’s bid at the auction is successful.

In the auction for the Artwork, Mr. Sadhu’s bid of $HKD2,650,000.00 was successful. Mr.

Sadhu completed the necessary paperwork which included the Auction Terms and Conditions to

effect the sale of the Artwork to the Claimant, and he also presented a cheque for the deposit sum

of $HKD530,000.00 (20% percent of the Auction Price). Following a discussion with Mr. Wong,

Mr. Sadhu also informed the Sales Desk that he would like the invoice for the outstanding

balance of the Auction Price to be raised in Indian Rupees as opposed to Hong Kong Dollars.

On 24th December 2018, the Claimant returned to the Respondent’s premises to collect

the Artwork.Whilst the Claimant was inspecting the Artwork, it unexpectedly tore approximately

80cm from the top-middle of the piece.

On 26th December 2018, the Respondent refused to permit the Claimant to collect the

Artwork from the Respondent’s premises on the basis that the Claimant did not pay the balance

of the Auction Price within the contractual time frame (5 working days).

Both parties agreed that the dispute should be resolved by private arbitration pursuant to

Article 8.1 of the Auction Terms and Conditions.
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Pursuant to letter from the AIAC dated 2nd February 2019, this arbitration was initially

commenced under AIAC Arbitration Rules 2018 on the 2nd January pursuant to Rule 2(2) of the

AIAC Arbitration Rules.

On 1st February 2019, in order to sell the Artwork before the end of Chinese New Year,

the Respondent requested for the appointment of an emergency arbitrator to rule on its

application for interim measures. Based on the Parties’ submissions, the emergency arbitrator

found in favour of the Respondent.

Following the issuance of the Interim Measure dated 15th February 2019, the Respondent

then arranged for sale and managed to find a prospective buyer for the Artwork. Although the

payment was successful, as of 18th February 2019, the prospective buyer has not collected the

Artwork from the Respondent’s premises. The Respondent has reached out to them and is

currently waiting for their clarification.

On 19th February 2019, both parties agreed on the applicability of the Fast Track

Arbitration Rules.
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SUMMARY OF PLEADINGS

(i) As a sales consultant and member of finance team, Mr. Gregory Wang has no

authority to approve the request for extension of time. Even if Mr. Gregory Wang has such

authority, the oral contract was not formed because Mr. Wong did not show a clear acceptance to

the contract. Also, the Respondent’s conduct by standing still at the time the invoices were raised

shall not amount as an acceptance of Mr. Wong’s unauthorised action.

Even if Mr.Wang agreed the extension of payment time, pursuant to Article 10 of Auction

Terms and Conditions, Auction Terms and Conditions constitute the entire agreement and

supercedes all other agreements, whether written or oral between the Parties.

Thus, no time extension was granted to the Claimant by the Respondent.

(ii) As stated above, there is no oral agreement between the Claimant and the

Respondent. The Claimant paid the balance of the Auction Price for the artwork outside the

timeframe stipulated in the Auction Terms and Conditions dated 12th December 2018. In

accordance with the Auction Terms and Conditions, the Seller authorised the Respondent to

re-list the Artwork for auction.

Thus, title, risk, possession of the Artwork never passed to the Claimant.

(iii) Pursuant to Article 8.1 of the Auction Terms and conditions, the Parties’ intent was

to use all types of expedited procedures available at the AIAC including a possibility to appoint

an emergency arbitrator.

Since both parties agreed on the applicability of the Fast Track Arbitration Rules on 19th
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February 2019 and pursuant to Rule 19 of the AIAC Fast Track Arbitration Rules, the Parties

agreeing to arbitration under the AIAC Fast Track Arbitration Rules cannot apply for any interim

award which implied that the tribunal constituted under the AIAC Fast Track Arbitration Rules

has no power to deal with matters related to interim award.

Even if the arbitral tribunal decides that an emergency arbitrator did not have jurisdiction

to decide on the Respondent’s application for interim award and it is more than 90 days pursuant

to paragraph 16(a) of Schedule 3 of the AIAC Arbitration Rules 2018, the interim award issued

by the emergency arbitrator shall not cease to be binding since the title, risk and possession have

been transferred to a third party legally.

(iv) The substantive prerequisites to issue an interim measure were met under the lex

arbitri, in particular, if the interim measures was not granted, the damage caused to the

Respondent would be irreparable. In addition, according to what stated in the substantial part,

there is a reasonable possibility of success on the merits of the Respondent’s claim.

Even if the arbitral tribunal shall vacate the Award on Interim Measures made by the

Emergency Arbitrator, the arbitral tribunal shall not vacate it pursuant to Article 27.1 of Sale of

Goods ordinance, Laws of Hong Kong.
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PLEADINGS

I. The Respondent did not grant any payment extension

A. As a member of the Respondent’s Finance Team who was also acting in the capacity of a

sales consultant at the open house, Mr. Gregory Wong has no authority to approve the

request for extension of time.

The extent to which an agent can affect his principal’s relations with third parties is

dependent upon his authority.1 Generally there are two types of authority: actual and apparent.

The first one is actual authority. Actual authority is derived from an agreement between a

principal and its agent.2 The scope of the authority is defined by the interpretation of the express

words used in the creation of the agreement (which may or may not be in the form of a written

contract), trade usage and custom, or in the course of business between the parties.3

In the present case, Mr. Wong’s actual authority is derived from his agreement between

him and the Respondent. The scope of his authority is defined that he worked as a member of

sales team as well as the finance team on 12th December 2018. As a member of sales team4 and

the finance team, Mr. Wong has no authority to grant extension of time.

The second one of authorities is apparent authority. The doctrine of ostensible or apparent

1 Agency, Gareth Thomas, p. 19, para. 1-035
2 Freeman and Lockyer v Buckhurst Park Properties (Mangal) Ltd [1964]
3 The third party may be entitled to assume that the principal consents to its agent having authority in the event
there have been past dealings between the third party and the agent but no objection has been raised by the principal:
Hely-Hutchinson v Brayhead Ltd [1967]
4 Clarifications, question 13, p. 5
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authority applies to bind the principal to the acts of another person where the principal, by words

or conduct, represents to a third party that such person has authority to act on his behalf, even

though the principal has not in fact authorised such person.5 Apparent or ostensible authority is

less likely to arise in the case of a one-off agency as opposed to a long-term agency or where

there is a course of dealing.6 The doctrine covers situations whereby (a) the principal allows

another who is not his agent at all to represent to a third party that he is his agent;7 (b) a

principal allows his agent to appear to have more authority than he in fact possesses; and (c)

where a person who used to be an agent is allowed by a principal to appear to continue to have

his authority when in fact such authority has terminated.8 In order for a third party to bind the

principal on the basis of an agent’s apparent authority, the following principles are applicable:

1. The representation must be made by words or conduct. Such representation can be

express, or it may be implied from the surrounding circumstances;9

5 It is not necessary for a principal to have knowledge of an agent’s representations or acts: see Court of Appeal case
of Chun Sue Kwan v Sky Harvest Ltd (unrep., CACV 174/2007, [2008] HKEC 221). Mr Justice Lam said: “It is not
essential that the principal must have knowledge of the acts of the agent in order to cloak the latter with ostensible
authority, a principal is held to be bound by acts of the agent that he had no knowledge whatsoever”.
6 Gaydamak v Leviev [2012] with reference to Lord Keith in Armagas Ltd v Mundogas SA (The Ocean Frost)
[1986]
7 Swire Engineering (1988) Ltd v T.S. Wong & Co Ltd (unrep., CACV 94/1992, [1992] HKLY 168)
8 Yung Woon Cheung v Mok Cheung [1961]. The principal was estopped from denying apparent authority of his
former salesman as he failed to inform the third party that the agent no longer had any authority.
9 Wang Yip Hong (a fi rm) v King Wah Meat Co [1963]. In allowing a subcontractor to carry on business under their
name, the company was held to have given implied authority to the sub-contractor and therefore induced third
parties to believe that it had the company’s authority to enter into contracts on its behalf. This was notwithstanding
the fact that the company had published a notice in a local newspaper that its sub-contractors were not authorised
agents of theirs. The notice was published a number of years ago and the court held that if the company intended to
absolve itself from liability, it required a more obvious and permanent method to draw the attention of the public
dealing with the sub-contractors to limitations of their capacity to act on behalf of the company.
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2. The representation must be one of fact and not of law;10

3. The representation must have been made by the principal or a person who had actual

authority to act on behalf of him.On its own, a representation by the agent himself shall not

suffice to bind the principal;

4. The representation must be made to the third party;11

5. The third party must be induced by the representation to enter into the contract.12

Reliance will normally be presumed where the principle has held out the alleged agent as having

authority and the third party has entered into a contract through the alleged agent.13 The

principal will not be liable if the third party chose not to investigate the agent’s authority if the

opportunity arose,14 or was put on notice by the specifics of the transaction,15 or in fact knew

that the agent was acting outside the boundaries of its powers;

6. The doctrine still applies if the agent effects a forgery, if he does so in the course of an

act within his apparent authority;

10 Kleinwort Benson Ltd v Lincoln C.C. [1998]
11 Freeman and Lockyer (a firm) v Buckhurst Park Properties (Mangal) Ltd [1964]. Entores Co Ltd v Postwell Ltd
(unrep., HCA 8375/1994, [1994] HKEC 40): the estate agent was held not to be an “agent” in the legal sense of the
word because there has been no representation by the principal that the estate agent was authorised to bind the
[vendor] in this transaction. The parties themselves agreed to the terms of the sale and the role of the estate agent
was to introduce a willing vendor of property to a willing purchaser.
12 Freeman and Lockyer v Buckhurst Park Properties (Mangal) Ltd [1964]; Swire Engineering (1988) Ltd v T.S.
Wong & Co Ltd (unrep., CACV 94/1992, [1992] HKLY 168)
13 Thanakharn Kasihorn Thai Chamkat (Mahachon) v Akai Holdings Ltd [2010] ; News Cleaning Services Co Ltd v
Watson Environment Management Ltd (unrep., HCA 2244/2009, [2013] HKEC 940)
14 Newcastle International Airport Ltd v Eversheds LLP [2012]. However, generally, once apparent authority is
established there is no duty imposed on the third party to ascertain whether the agent has actual authority.
15 Thanakharn Kasikorn Thai Chamkat (Mahachorn) v. Akai Holdings [2010] (the transaction involved a promise to
repay another company’s loan and to provide security which was not for the purpose of the principal company’s
business nor for its benefit and substantially benefited the third party bank which meant that it was not ordinarily
within the authority of the directors and the assertion of apparent authority needed to be scrutinised with particular
care).
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7. The question of whether the person making the representation has the necessary

authority to do so for the principal is one of fact, and not one of law;

8. If the doctrine applies, the principal would appear not to be able to sue on the contract

formed by the act of the agent unless he ratifies it.16

In terms of point 1 and 2, as a member of the sales team as well as the finance team, Mr.

Wong was clearly introduced to Mr. Sadhu as a sales consultant and he informed Mr. Sadhu that

he did not have authority to granted extension of time.17

In terms of point 3, no representation had been made by the principal who can grant

extension of time or a person who had such actual authority to act on behalf of him to Mr. Sadhu.

In terms of point 5, Mr. Sadhu had opportunity to investigate Mr. Wong’s authority when

he met the chief auctioneer-Mr. Frederick Batholomew or when he paid for the deposit in front of

the Sales Desk. But he did not investigate. As stated above, Mr. Wong had noticed him that he

did not have authority to granted extension of time. Granting an extension of time was outside

the boundaries of his powers.

In all, Mr. Sadhu should know Mr. Wong has no authority to grant a extension of time.

B. No one ratified the extension of time

Where an individual without authority does an act for another individual, the individual

in whose name or on whose behalf the act is done may ratify the act, making it valid and

16 Agency, Gareth Thomas, p. 27-29, para. 1-051& para. 1-052
17 Moot Problem, Witness Statement of Mr. Hari Sadhu, p. 13, para. 11 and Witness Statement of Mr. Gregory
Wong, p.43, para. 13
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effective as if it had been done by his authority. The scope of the rule covers situations where the

individual doing the act was an agent of a principal who has exceeded his authority, or where the

individual concerned simply had no authority to act.18

It is only the individual in whose name or on whose behalf an act is done or is purported

to be done who can ratify the act.

In the present case, as a member of the sales and finance team, Mr. Wong has no authority

to grant extension of time. Thus, only people with a higher position than Mr. Wong could have

such authority. However, no such people in the case ratified any extension of time on 12th

December 2018.

Thus, no extension of time was granted by the Respondent to the Claimant.

C. Even if Mr. Gregory Wang has authority to approve the request for an extension of time,

the oral contract was not formed due to there was no acceptance.

An acceptance has been defined as ‘a final and unqualified expression of assent to the

terms of an offer’ .19

a. The acceptance must be communicated to the offeror.

The general rule is that an acceptance, to be valid, must be communicated to the offeror.20

In the present case, the Respondent’s conduct by standing still at the time the invoices

were raised shall not amount as an acceptance of Mr. Wong’s unauthorized action. Because no

18 Agency, Gareth Thomas, p. 12, para. 1-021
19 H Beale(ed), Chitty on Contracts(31st edn, Sweet & Maxwell, 2012), para 2-027
20 Ewan McKendrick, Contract Law(6th edition, Oxford University Press, 2014), p. 96, part I-3.3(b)
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acceptance was communicated to the offeror - Mr. Sadhu from Mr. Wong or even the members at

the Sales Desk.

b. By answering ‘Certainly.’ when Mr. Sadhu asked him ‘We proceed as agreed?’,

Mr.Wong meant to continue their previous conversation.

In the previous conversation between Mr. Sadhu and Mr. Wong, Mr. Wong said time

extension could be considered if Mr. Sadhu could successfully bid the Artwork. So, when Mr.

Wong answered ‘Certainly.’ to Mr. Sadhu, he meant to continue discussing about the possibility

of extension of Claimant’s payment time .

D. Even if Mr. Wong has agreed the extension of payment time , pursuant to Article 10 of

Auction Terms and Conditions, Auction Terms and Conditions constitutes the entire

agreement and supercedes all other agreements, whether written or oral between the

Parties.

In the case Rock Advertising Limited v MWB Business Exchange Centres Limited21. It

concerns a variation of an existing contract which contained a ‘No Oral Modification’ clause.

MWB operates serviced offices in Central London. Rock entered a contractual licence with

MWB to occupy office space in Marble Arch, and had accumulated licence fees in arrears.

Rock’s sole director proposed a revised schedule of payments and discussed the proposal with

MWB’s credit controller over the telephone. Subsequently, Rock contended that an agreement

was concluded, albeit orally, meaning that the licence agreement was varied in accordance with

21 Rock Advertising Limited v MWB Business Exchange Centres Limited [2018]
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the revised schedule; however, MWB’s credit controller denied this. She proceeded to treat the

revised schedule as a proposal in a continuing negotiation, and took it to her boss who rejected it.

MWB locked Rock out of the premises and sued for the arrears. Rock counterclaimed damages

for wrongful exclusion premises, relying upon an oral agreement.

The crux of the dispute is whether the variation agreement was effective in law.

The case came before the Central London County Court, which decided it in favour of

MWB. It found that an oral agreement had been made with the credit controller to vary the

licence in accordance with the revised schedule, and that she had ostensible authority to make

such an agreement. However, The County Court held the variation was ineffective because it was

not recorded in writing signed on behalf of both parties, as required by the contractual terms.

The Court of Appeal ([2017] QB 604) overturned the County Court’s decision the oral

agreement to revise the schedule of payments also amounted to an agreement to dispense with

the ‘No Oral Modification’ clause. It followed that MWB were bound by the variation and were

not entitled to claim the arrears at the time when they did.

Held, allowing the appeal and restoring the order of the Central London County Court:

The Supreme Court held the alteration by oral agreement was ineffective.

The reason being the original licence agreement contained a ‘No Oral Modification’

clause, such that “All variations to this Licence must be agreed, set out in writing and signed on

behalf of both parties before they take effect.”

The oral agreement was not reduced in writing and signed by both parties.

The Supreme Court, held that altering the original contract orally, where the terms say
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that it cannot be modified orally, the Courts should naturally infer that, because the parties have

failed to observe this formal requirement to put the alteration in writing, both parties had not

intended to dispense with the ‘No Oral Modification’ clause, but they had overlooked it.

So, in the present case, even if the oral agreement between Mr. Sadhu and Mr. Wong is

valid. It became invalid as long as Mr.Sadhu signed the written contract which includes the

provision that ‘This agreement constitutes the entire agreement between the Parties with respect

to the subject matter of this agreement and supersedes all other agreements, whether written or

oral between.’22 Any variations to the Auction Terms and Conditions would be found in the

Annexure to the Auction Terms and Conditions.23

However，the spaces in Annexure A to the Auction Terms and Conditions (CI. Exhibit. 2)

deliberately left blank.24

Furthermore, the Claimant would be well aware of that the time extension must be done

in writing approved by three signatories because same practice is followed in many other

Auction Houses in the Asia-Pacific region.

When one or more of the Heads of Departments (Head of Auctioneer, Head of Sales or

Head of Finance) are unavailable to sign off on the auction documents to approve an alternate

mode of payment or a payment extension, an email is generally circulated to the unavailable

persons to obtain their written consent to approve the requested process. This email

correspondence is then saved in the Auction House’s database pertaining to the relevant Lot

22 Moot Problem, Auction Terms and Conditions, p. 20, Article 10
23 Further Clarifications, question 3, p. 2
24 Clarifications, question 8, p. 4
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Number for record-keeping purposes. The relevant purchaser is then informed about the approval

(or the rejection of same) in writing shortly thereafter (generally within 1-2 business days). In the

auction documents pertaining to Lot No. 58 which is the Artwork, it appears that although the

correspondence regarding the change in the currency for payment, no correspondence regarding

the extension of the payment deadline was stored in the Auction House’s database.25

Last but not least, in the case Rock Advertising Limited v MWB Business Exchange

Centres Limited, the UK Supreme Court held that there had to be some words or conduct

unequivocally representing the variation was valid and some thing more than the informal

promise itself. However, there were no words or conduct from the Respondent showed they

formed a contract with the Claimant or even performed a contract.

II. The Claimant is not entitled to the possession of the Artwork

A. The oral agreement is not valid, hence, the Claimant is not entitled to the possession of

the Artwork

As stated above, Mr.Wong has no authority to approve the request for an extension of

time. Thus, the Claimant is not entitled to the possession of the Artwork.

25 Clarifications, question 25, p. 9
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B. Even if the Claimant paid the balance of the Auction Price for the Artwork, it was paid

outside the timeframe stipulated in the Auction Terms and Conditions dated 12th

December 2018.

On 24th December 2018, Mr. Cui was notified by the Respondent’s Finance via email,

that the Claimant’s cheque for the balance auction price of Lot No. 58 was awaiting clearance

and that it should have cleared by the end of that day.26

However, because there is no oral agreement between the Claimant, the Claimant

breached Article 1.4 of the Auction Terms and Conditions.

On the same day, the Seller’s written instructions to re-list “ the Bamboo and the Panda”

was received by the Respondent.27

Pursuant to Article 1.4 of Auction Terms and Conditions, when Seller exercise its

discretion to re-list the Auctionable Item(s) with the Auction House, the Auction Terms and

Conditions between the Seller, Purchaser and the Auction House for the sale of the Auctionable

Item(s) will immediately terminate.

Thus, pursuant to Article 2.2 and 2.3 of Auction Terms and Conditions, title, risk,

possession of the Artwork never passed to the Claimant.

26 Clarifications, question 19, p. 7
27 Clarifications, question 7, p. 4
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III. The Arbitral dose not have the jurisdiction to vacate the Award on interim award

made by the Emergency Arbitrator

A. Pursuant to Article 8.1 of the Auction Terms and Conditions “Any dispute, controversy

or claim arising out of or relating to this contract, or the breach, termination or invalidity

thereof shall be settled by arbitration using the expedited procedures framework available

at the Asian International Arbitration Centre.”

In Article8 of Auction Terms and Conditions, it mentioned ‘expedited procedures’ instead

of ‘expedited procedure’. Pursuant to Question 4 of the Further Clarification, the proposal to

include a reference to the expedited procedures framework of the AIAC into Article 8 of the

Auction Terms and Conditions was approved by the Respondent and has been in place since

November 2017.28

However, the Fast Track Arbitration Rules was effective as of 9th March 2018. Thus, the

expedited procedures in Article 8 of the Auction Terms and Conditions cannot refer to the AIAC

Fast Track Arbitration Rule.

The parties’ intent was to use all types of expedited procedures available at the AIAC

pursuant to Article 8.1 of the Auction Terms and Conditions, including a possibility to appoint

for the appointment of an emergency arbitrator. In the present case, the emergency arbitrator

arbitrated the substantial part of the case in advance of the final arbitration which accelerated the

proceeding of the ongoing and final arbitration.

However, the Respondent’s application for the appointment of an emergency arbitrator

28 Further Clarifications, question 4, p.2
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does not amount to its agreement to arbitrator under the AIACArbitration Rule 2018.

B. Pursuant to Rule 19 of the AIAC Fast Track Arbitration Rules, the Parties undertake

not to apply for any interim award, thus the tribunal constituted under the AIAC Fast

Track Arbitration Rules has no power to vacate interim award made by the emergency

arbitrator.

Since both parties agreed on the applicability of the Fast Track Arbitration Rules on 19th

February 2019 and pursuant to Rule 19 of the AIAC Fast Track Arbitration Rules:

“ By agreeing to arbitration under the AIAC Fast Track Arbitration Rules, the Parties

undertake not to apply for any interim award and to carry our the award immediately and without

delay, and they also irrevocably waive their rights to any form of appeal, review or recourse to

any court or other judicial authority insofar as such waiver may be validly made, and the Parties

further agree that an award shall be final and binding on the Parties deem the date it is made.”

The Parties agreeing to arbitration under the AIAC Fast Track Arbitration Rules cannot

apply for any interim award which implied that the tribunal constituted under the AIAC Fast

Track Arbitration Rules has no power to deal with matters related to interim award. The

emergency arbitration has its independence as to the ongoing arbitration.
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C. Even if the arbitral tribunal decides that an emergency arbitrator did not have

jurisdiction to decide on the Respondent’s application for interim award, the Respondent

reserves its right to comment on paragraph 16(a) of Schedule 3 of the AIAC Arbitration

Rules 2018.

Pursuant to PROCEDURE ORDER NO. 1, the constitution of the tribunal started from

19th February 2019 and ended in 22nd May 201929, which is more than 90 days.

But pursuant to what stated in Point B of ISSUE III, the arbitral has no power to deal with

matters related to the emergency arbitration.

Even if the tribunal has such power, pursuant to Article 27.1 of Sale of Goods ordinance

of Laws of Hong Kong30:

“Where a person having sold goods continues or is in possession of the goods, or of the

documents of title to the goods, the delivery or transfer by that person, or by a mercantile agent

acting for him, of the goods or documents of title, under any sale, pledge, or other disposition

thereof, to any person receiving the same in good faith and without notice of the previous sale,

shall have the same effect as if the person making the delivery or transfer were expressly

authorized by the owner of the goods to make the same.”

And following the issuance of the Interim Measure dated 15th February 2019, the

Artwork’s title, possession and risk has been legally transferred to another buyer.31

Since the Artwork belongs to a third party right now, the arbitral tribunal cannot vacate

29 Clarifications, question 14, p. 5
30 See Cap. 26 Sale of Goods Ordinance, The laws of the Hong Kong Special Administrative Region of the People’s
Republic of China
31 Moot Problem, p. 31
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the Award on Interim Measures made by the Emergency Arbitrator.

IV. The Arbitral Tribunal shall not vacate the Award on Interim Measures made by the

Emergency Arbitrator

Pursuant to Article 26.3 of AIAC Arbitration Rules 2018 :

“ The Party requesting an interim measure under paragraphs 2(a) to (c) shall satisfy the

arbitral tribunal that:

(a)Harm not adequately reparable by an award of damages is likely to result if the

measure is not ordered, and such harm substantially outweighs the harm that is likely to result to

the Party against whom the measure is directed if the measure is granted; and

(b)There is a reasonable possibility that the requesting Party will succeed on the merits of

the claim. The determination on this possibility shall not affect the discretion of the arbitral

tribunal in making any subsequent determination.”

It can be summarized that there are two elements to request an interim measures under

this provision:A. Risk of irreparable harm; B. Likelihood of success on the merits.

A. The only way to quantify the Artwork’s true value is through an auction sale of the

Artwork due to voluminous demands from the market and its sterling reputation.

Since the public got word of the shredding of the painting after it had occurred and the

Claimant did not pay the balance of the Auction Price within the contractual time frame, the
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Respondent had already re-listed the Artwork on 24th December 2018 and received repeated calls

from buyers seeking to purchase the Artwork asking when the next auction for it would be.

Unbeknown to Respondent, there is an ancient myth about the one who completely shreds the

Bamboo and the Panda obtains good luck and fortune for the day. Further, if it is shredded during

the Chinese New Year32 of the year of Panda, then that abundance of luck and immense fortune

are to last for the entire year rather than just for a day. The myth makes the artwork more

mysterious which leads to the price of the artwork more unpredictable.

Given that the shredding occurred just before the CNY, there was an indication that it

would continue to rip. Given that this upcoming CNY is the beginning of the year of Panda, this

may be the last opportunity for the myth to come true. Thus, the value of the Artwork

skyrocketed to an astronomical amount. If the Respondent was required to wait until the end of

these arbitral proceedings, it might lose its chance to sell such a Painting at this Price.

Furthermore, if the Artwork completely ripped, then the Artwork would never be as valuable as it

is now. Thus, the Respondent requested for the Director of the AIAC to appoint an emergency

arbitrator to rule on its interim measure to request for another auction.

As stated above, it is imperative that the Respondent sell the item prior to the CNY.

According to the Respondent’s agreement with the Artwork’s owner, it must be sold via auction,

and additionally it is the only way to determine the highest value of an item. Thus, if the

Respondent was not allowed to resell the Artwork during this CNY, it would never know how

much it could have been sold for and the profit it could have made.

32 The 2019 Chinese New Year is from 5th to 20th February 2019.
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Consequentially, the amount would be unquantifiable since no other item has ever had

such an urgency surrounding it and no other item of such nature had ever been auctioned in such

a time frame. Therefore, there would be no way for the Respondent to determine how much it

could sell the Artwork for. Therefore, this could not be rectified by monetary damages. In other

words, not to re-auction the Artwork would cause irreparable harm.

B. According to what stated in the substantial part, there is a reasonable possibility of

success on the merits of the Respondent’s claim.

In the context of interim measures applications before arbitral tribunals, the condition of

likelihood of success on the merits requires the party requesting interim relief to show a

reasonably arguable case or a reasonable probability of prevailing on the merits.33 This

requirement ensures that a party will not be granted interim relief if there appears to be little

prospect that it will prevail in the final award.

Contrary to what the Claimant alleges in the Notice of Arbitration, there was no extension

of time granted by the Respondent. Thus the Claimant failed to execute its obligations under the

Contract by failing to make payment in time. Consequentially, the risk, title, possession never

pass to the Claimant from beginning to end.

As a result, the Claimant failed to prove any likelihood of success on the merits.

33 G. Born, International Commercial Arbitration, p. 2424-2563
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PRAYER FOR RELIEF

In light of the above submission, Chui’s respectfully requests the Tribunal to declare that:

I. The Claimant is not entitled to the title, risk, possession of the Artwork;

II. The Respondent did not grant any payment extension;

III. The Arbitral Tribunal does not have the jurisdiction to vacate the Award on Interim

Measures made by the Emergency Arbitrator;

IV. The Arbitral Tribunal shall not vacate the Award on Interim Measures made by the

Emergency Arbitrator;

V. Ordering the Claimant to pay all arbitration costs, including Claimant’s

Representative’s costs and expenses.
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