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Legislation

The Basic Law of the Hong Kong Special Administrative Region.

Arbitration Ordinance, Cap. 609, Laws of Hong Kong.

Interpretation General Clauses Ordinance, Cap. 1, Laws of Hong Kong.

Sale of Goods Ordinance, Cap. 26, Laws of Hong Kong.
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ACRONYMS

AIAC Asian International Arbitration Centre

AIAC Arbitration Rules AIAC Arbitration Rules 2018

Artwork Lot 58 (the Bamboo and the Panda)

ATC Auction Terms and Conditions dated 12 December 2018 signed
by the Claimant and Respondent

Auction Auction held on 12 December 2018 where the Artwork was sold

Basic Law The Basic Law of the Hong Kong Special Administrative Region

Chinese New Year The period from 5 to 20 February 2018

Fast Track Rules AIAC Fast Track Arbitration Rules 2018

HKD Hong Kong dollars

Hong Kong The Hong Kong Special Administrative Region, People's
Republic of China

Interim Award Award on Interim Measures

UNCITRAL Arbitration   Rules of   the   United     Nations    Commission
Arbitration Rules on International Trade Law (revised 2013) incorporated into the

AIAC Arbitration Rules and contained in Part II therein

UNCITRAL UNCITRAL Model Law on International Commercial
Model Law Arbitration with provisions incorporated in the Arbitration

Ordinance, Cap. 609, Laws of Hong Kong
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STATEMENT OF JURISDICTION

1. The Auction Terms and Conditions (ATC) agreed between the Claimant and the

Respondent, dated 12 December 2018, stipulates that “[a]ny dispute, controversy or

claim arising out of or relating to this contract, or the breach, termination or invalidity

thereof shall be settled by arbitration using the expedited procedures framework

available at the Asian International Arbitration Centre” (AIAC).

2. On 2 January 2019, the Claimant initiated arbitral proceedings against the

Respondent to possess the Artwork (referred to as Item - Lot 58 the Bamboo and the

Panda) in accordance with the ATC. The present Arbitral Tribunal considers these

proceedings were filed under the AIAC Arbitration Rules.

3. On 1 February 2019, the Respondent applied for Emergency Arbitration pursuant to

the AIAC Arbitration Rules, requesting Interim Relief to sell the Artwork because of

an ancient myth which would affect its value if it could not be sold for shedding

during the Chinese New Year.

4. On 1 June 2019, the Emergency Arbitrator ordered that the Interim Measure

application was to be heard via oral submissions only. On 11 February 2019, the

hearing was conducted in Hong Kong with both the Claimant’s and Respondent’s

Representatives present.

5. During the said hearing, the Claimant argued “that the Emergency Arbitrator did not

have the jurisdiction to award Interim Measures under the AIAC Fast-Track

Arbitration Rules 2018, which govern this dispute”.
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6. On 15 February 2019, the Emergency Arbitrator made an Award on Interim Measure

(Interim Award) ordering the selling of  “the Artwork via auction”.

7. In the Terms of Reference, dated 19 February 2019, the Claimant stated that the

“Emergency Arbitration did not have the jurisdiction to decide on the Interim

Measure application”. The Respondent argued that “the Parties’ intent was to use all

types of expedited procedures available at the AIAC…., including a possibility to

appoint an emergency arbitrator”.

8. In the aforesaid Terms of Reference, the Parties agreed that pursuant to the ATC, “all

disputes shall be resolved by a panel of three arbitrators pursuant to the AIAC Fast

Track Arbitration Rules 2018” (Fast Track Rules).

9. On 1 June 2019, the Arbitral Tribunal issued Procedural Order No. 1 to commence

the arbitral proceedings in accordance with the Fast Track Rules.
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QUESTIONS PRESENTED

I. Whether the Claimant is entitled to the possession of the Artwork;

II. Whether the Respondent granted a valid payment extension;

III. Whether the Arbitral Tribunal has the jurisdiction to vacate the Award on

Interim Measures made by Emergency Arbitrator;

IV. Whether the Arbitral Tribunal shall vacate the Award on Interim Measures

made by the Emergency Arbitrator.
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STATEMENT OF FACTS

1. The Claimant is Pracheen Kalakaar (“the Claimant”), an art gallery from South-

India focusing on Asian contemporary painting, sculptures, artworks and

photographs, incorporated under the laws of India. The Respondent is Chui’s (“the

Respondent”), a broker of fine and decorative art, jewelry, real estate, and

collectibles headquartered in Hong Kong, registered under the Laws of Hong Kong.

2. Mr. Hari Sadhu was the Claimant’s curator authorized to attend the open house on

12 December 2018. A maximum bidding price of HKD 2 million was approved.

3. After increasing Mr. Sadhu’s maximum bid to HKD 3 million, the Claimant

requested a time extension on the payment to procure financing for the purchase of

the Artwork.

4. Mr. Gregory Wong, a member of the Respondent’s Finance Team, was also acting

in the capacity of designated sales consultant of Mr. Sadhu at the open house.

5. Mr. Wong and Mr. Sadhu knew each other when Mr. Wong was employed by

Scotties, another auction house, in South Africa. At Scotties, Mr. Wong could

negotiate payment terms.

6. Mr. Sadhu requested Mr. Wong to extend the payment period under the ATC from

five to ten working dates. However, Mr. Wong told Mr. Sadhu that a payment

extension was not a standard procedure but the issue could be further discussed if

the Claimant’s bid at the Auction was successful.

7. The Claimant was successful in its bid on the Artwork at the price of HKD

2,650,000.
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8. After the Auction Mr. Wong congratulated Mr. Sadhu for the successful bidding of

the Artwork. They had a brief conversation. During which, Mr. Sadhu requested

the balance of payment of the Artwork to be paid in Indian Rupees instead of Hong

Kong Dollars. Mr. Wong said he had to find out whether or not it would be possible.

9. Thereafter, on the aforesaid date, the Claimant and the Respondent signed the

Auction Terms and Conditions, including the clause: “The oral agreement is

preceded before a written agreement, and this agreement constitutes the entire

agreement between the Parties with respect to the subject matter of this agreement

and supersedes all other agreements, whether written or oral, between the Parties.”

10. The ATC is a standard form contract drafted by the Respondent, including the

settlement of dispute “by arbitration using the expedited procedures framework

available at the Asian International Arbitration Centre”. The reference to the

“expedited procedures framework” was first incorporated into this standard form

contract in November 2017.

11. On the aforesaid date, the Claimant presented a cheque for the deposit sum of HKD

530,000, i.e. 20% of the Auction Price, to the Respondent’s Sales Desk. Mr. Wong

talked to Mr. Sadhu whilst he was at the Sales Desk, but was not present when Mr.

Sadhu physically handed over the cheque to the Sales Desk.

12. A receipt for the above payment was issued by the Respondent’s Sales Desk. No

material terms were included in this receipt.

13. On 13 December 2018, a revised invoice in Indian Rupees was sent to the Claimant

by the Respondent. The deadline for payment of the balance of the Artwork was

not stated on this invoice.
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14. As per cheque deposit slip, a cheque payment for the above payment in Indian

Rupees was made to the Respondent on 20 December 2018, one day later than

stated in the ATC. The cheque was successfully cleared on 24 December 2018.

15. On 24 December 2018, the Claimant attended the Respondent’s premises to view

and arrange for the delivery of the Artwork. Whilst viewing the Artwork in the

Respondent’s viewing room, the Artwork unexpectedly tore apart approximately

80 cm. from the top middle. The Respondent then escorted the Claimant out of its

premises.

16. On 26 December 2018, the Respondent refused the Claimant to collect the Artwork

on the basis that the Claimant did not pay the balance of the Auction Price within

the time frame under the ATC. The Artwork has never been delivered to the

Claimant.

17. On 1 February 2019, the Respondent applied for Emergency Arbitration pursuant

to the AIAC Arbitration Rules, requesting Interim Relief to sell the Artwork. On 15

February 2019, the Emergency Arbitrator made an Interim Award ordering the

selling of “the Artwork via auction”.

18. Thereafter, the Respondent successfully sold and received payment of the Artwork.

The prospective buyer has not collected the Artwork as of 18 February 2019.
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SUMMARY OF PLEADINGS

I

1. The Claimant is not entitled to the possession of the Artwork because the Parties

have never made any verbal agreement for payment extension.

2. In the ATC, as a commercial agreement in the auction industry, time is to be of

essence. The breach is so fundamental that the agreement was automatically

terminated.

II

1. The Respondent has never granted a valid payment extension through its agent Mr.

Gregory Wong. Mr. Wong, has never held himself out as having the authority to

approve payment extension.

2. There was nothing more than preliminary inquiries and proposals made by the

Claimant’s Agent, Mr. Hari Sadhu, about the possibility of obtaining a payment

extension. The Claimant was relying on a vague, ambiguous, and nebulous

statements in a conversation alleged to be made between Mr. Sadhu and Mr. Wong.

3. The parol evidence rule disallows evidence made prior to the signing of the ATC to

contradict the express terms in writing. Any verbal agreement would be defeated by

the Entire Agreement clause, which supersedes all other agreements.

III
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1. The Arbitral Tribunal operated under the Fast Track Rules has no jurisdiction to

vacate the Interim Award made by the Emergency Arbitrator.

2. Since the Claimant commenced arbitral proceedings pursuant to the AIAC

Arbitration Rules, only the arbitral tribunal operated under these Rules has the

competent jurisdiction to vacate the decision of the Emergency Arbitrator established

thereunder.

IV

1. The Arbitral Tribunal cannot vacate the Interim Award made by the Emergency

Arbitrator.

2. The expedited procedures framework includes the interim measures procedures

under the AIAC Arbitration Rules. The Claimant commenced the arbitral

proceedings thereunder and submitted to the jurisdiction of the Emergency Arbitrator

thereafter.

3. The substantive requirements to grant the Interim Measure were met under lex arbitri

because the losses suffered by the Respondent could not be measured by monetary

relief in the absence of an auction of the Artwork and the Claimant has no merit for

the reasons stated in Parts I and II above. The Interim Award was to prevent

imminent harm arising from the loss of opportunity to sell the Artwork at a lucrative

price.

4. The Claimant did not seek relief to prohibit the reselling of the Artwork. Delay

defeats equity. Vacating the Interim Award at this stage would affect the right of the

innocent buyer.
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PLEADINGS

PREAMBLE

1. The ATC stipulates that the place of arbitration shall be in Hong Kong.1 It also

provides that the applicable law governing this arbitration is the law of the Hong

Kong Special Administrative Region (Hong Kong) of the People’s Republic of

China:2

1.1. Article 8 of the Basic Law of Hong Kong (the Basic Law)3 expressly provides

that, “[t]he laws previously in force in Hong Kong, that is, the common law,

rules of equity, ordinances, subordinate legislation and customary law shall

be maintained, except for any that contravene this Law, and subject to any

amendment by the legislature of the Hong Kong Special Administrative

Region.”

1.2. Article 84 of the Basic Law provides that “[the courts of the Hong Kong

Special Administrative Region ….. may refer to precedents of other common

law jurisdictions.”

2. The relevant ordinances in the instant case include the Arbitration Ordinance,

Interpretation and General Clauses Ordinance, and Sale of Goods Ordinance.4

3. Case law cited includes binding precedents arising from Hong Kong, as well as

precedents of other common law jurisdictions which have persuasive authority.

1 Article 8.2, Auction Terms and Conditions.
2 Article 7, Auction Terms and Conditions, signed by the Parties on 12 December 2018.
3 Enacted by the National People’s Congress under Article 31 of the Constitution of the People’s Republic of
China, 4 April 1990.
4 Cap. 609, Cap. 1, and Cap. 26, Laws of Hong Kong.
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4. The ATC was completed in Hong Kong. Under the doctrine of contract law, the

Courts of Hong Kong should have jurisdiction over the matter unless a contrary

intention is stated otherwise.

5. The Arbitration Ordinance applies to an arbitration under an arbitration agreement,

whether or not the agreement is entered into in Hong Kong, if the place of arbitration

is in Hong Kong.5

6. Subject to the provisions of the Arbitration Ordinance, “the parties are free to agree

on the procedure to be followed by the arbitral tribunal in conducting the

proceedings.”6 Accordingly, the Fast Track Rules and the AIAC Arbitration Rules

are applicable as the Parties agree.

7. The provisions of the UNCITRAL Model Law, as incorporated into the Arbitration

Ordinance, are applicable.7 The UNCITRAL Model Law has the force of law in

Hong Kong subject to the modifications and supplements as expressly provided for

in the Arbitration Ordinance.8

5 Section 5(1), Arbitration Ordinance, Cap. 609, Laws of Hong Kong.
6 Section 47, Arbitration Ordinance, Cap. 609, Laws of Hong Kong; Cf. Article 19, UNCITRAL Model Law.
7 Article 1(3)(a), Schedule 1, Arbitration Ordinance, Cap. 609, Laws of Hong Kong: “An arbitration is
international if “the parties to an arbitration agreement have, at the time of the conclusion of that agreement, their
places of business in different States.” Under this schedule, “The term ‘commercial’ should be given a wide
interpretation so as to cover matters arising from all relationships of a commercial nature,  whether contractual or
not.”
8 Article 4, Arbitration Ordinance, Cap. 609, Laws of Hong Kong.
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I. THE CLAIMANT IS NOT ENTITLED TO THE POSSESSION OF
THE ARTWORK

The Claimant is not entitled to the possession of the Artwork because the ATC was

automatically terminated when the cheque for the balance of the Auction Price of the

Artwork had not been deposited to the Respondent’s bank account by mid-night, 19

December 2018.

Factum:

1. Mr. Hari Sadhu was the Claimant’s Agent authorized to attend the Auction and

to bid at a maximum price of HKD 2 million.9 Prior to the Auction on 12

December 2018, the Respondent’s Agent, Mr. Gregory Wong, was informed

by Mr. Sadhu, that “some extra time may be required to procure financing to

purchase the Artwork should the Claimant’s bid be successful” because the

Claimant received revised bidding price of HKD 3 million.10

2. Mr. Wong expressly notified Mr. Sadhu that a payment extension was not a

standard procedure but the issue could be further discussed if the Claimant’s

bid at the Auction was successful.11

3. Mr. Sadhu proposed that if the Claimant was successful in bidding the Artwork,

the Claimant would make a 20% deposit against the Auction Price and also

assume all risks in the Artwork from that point in time.12

9 Paragraph 3.2.3, Terms of Reference; Paragraph 5, Witness Statement of Mr. Hari Sadhu.
10 Paragraph 3.3.2, Terms of Reference; Paragraph 11, Witness Statement of Mr. Hari Sadhu; Paragraph 11,
Witness Statement of Mr. Gregory Wong.
11 Paragraph 3.3.3, Terms of Reference; Paragraph 11, Witness Statement of Mr. Hari Sadhu; Paragraph 13,
Witness Statement of Mr. Gregory Wong.
12 Paragraph 11, Witness Statement of Mr. Hari Sadhu; Paragraph 14, Witness Statement of Mr. Gregory Wong.



17

4. The Claimant was successful in its bid of the Artwork at HKD 2,650,000.13 Mr.

Sadhu completed the necessary documentation for the sale of the Artwork and

paid a deposit of 20% of the Auction Price to the Respondent’s Sales Desk.14

5. The balance of payment was made by cheque on the 20 December 2018, which

was confirmed by the cheque deposit slip.15 On 24 December 2018, the

Respondent confirmed that cheque was cleared.16

6. On 20 December 2018, the Seller verbally advised the Respondent that written

instructions to re-list the Artwork would be sent.17

Arguments:

It is submitted that the Claimant is not entitled to the possession of the Artwork.

There is no evidence to support that the Respondent, as the Principal had all the

material facts when Mr. Wong was raising a new invoice for the Claimant. Therefore,

there could be no ratification of the purported verbal agreement as the basic

requirement of ratification that the Principal should know all material facts was not

met.18 There is no evidence of any verbal agreement made as submitted in Part II

below.

The Respondent takes the view that there was a fundamental breach resulting in the

automatic termination of the ATC. The following factors should be considered: i) the

common law rights of the Respondent; ii) time of payment is to be of essence; iii)

13 Paragraph 3.3.4, Terms of Reference.
14 Paragraph 3.3.5, Terms of Reference.
15 Paragraph 17, Witness Statement of Mr. Hari Sadhu.
16 Paragraph 3.4.1, Terms of Reference; Paragraph 24, Witness Statement of Mr. Hari Sadhu.
17 Paragraph 7, Clarifications to the Moot Problem.
18 Marsh v. Joseph [1897] 1 Ch 213.
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the ability of the Claimant to pay; and iv) the subject matter of the transaction and

the circumstances.

1. The ATC expressly states that the remaining balance of the Auction Price must

be paid within five working days.19 The ATC does not extinguish the rights of

the Respondent or exclude the liabilities of the Claimant at common law. In

addition to the common law rights for breach of contract, e.g. keeping the

Artwork, the Respondent “may exercise its discretion to re-list the” Artwork.20

“If such discretion is exercised, this agreement between the Seller, Purchaser

and the Auction House for the sale of the Auctionable Item(s) will immediately

terminate.”21 The contractual terms in the ATC merely supplement the

common law rights of the Respondent.

2. The failure to pay the balance of the Artwork by 19 December 2018 is a

fundamental breach.

2.1. Common law would look at the type of transaction involved. In Bentsen

v. Taylor, Sons & Co (No 2)22 the English Court of Appeal was:

“looking at the contract in the light of the surrounding

circumstances, and then making up one's mind whether the intention

of the parties, as gathered from the instrument itself, will best be

carried out by treating the promise as a warranty sounding only in

damages, or as a condition precedent by the failure to perform which

the other party is relieved of his liability.”

19 Paragraph 1.3, Auction Terms and Conditions.
20 Paragraph 1.4, Auction Terms and Conditions.
21 Paragraph 1.4, Auction Terms and Conditions.
22 [1893] 2 Q.B. 274 at 281.
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2.2. The Claimant and the Respondent were on equal terms and they are

experienced business entities with their own legal advisors. The

Claimant was represented by Chawla & Associates, which should take

care of any unfavorable or uncertain terms before entering into the

whose copy could always be delivered in split second via internet in

this day and age. The payment deadline is clear and explicit. In The

Mihalis Angelos,23 the English Court of Appeal held that:

“One of the essential elements of law is some measure of uniformity.

One of the important elements of the law is predictability. At any

rate in commercial law, there are obvious and substantial advantages

in having, where possible, a firm and definite rule for a particular

class of legal relationship.”

2.3. In Bunge Corpn v. Tradax SA,24 the English Court of Appeal said that

“[i]t is an accepted principle of English law that in a mercantile contract

for the sale of goods 'prima facie a stipulated time of delivery is of the

essence'”, approving the long-standing principle that has been re-stated

by Lord Diplock in United Scientific Holdings Ltd v. Burnley Borough

Council.25 The Respondent, however, concedes that prima facie a

stipulated time of payment is not of the essence under normal

circumstances. However, whether or not time is regarded as of the

essence depends on the circumstances and subject-matter.

2.4. In Hare v. Nicoll,26 Danckwerts L.J. held in the English Court of

23 [1970] 3 All ER 125 at 138.
24 [1981] 2 All ER 513 at 531.
25 [1977] 2 All ER 62, [1978] AC 904.
26 [1966] 1 All ER 285 at 290.
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“But I think that there are also other reasons for holding that the

stipulated time for payment was of the essence of the contract….. In

the present case it seems to me that both the nature of the property

and the surrounding circumstances call for consideration. As to the

nature of the property, the subject-matter of the option consisted of

shares of a highly speculative nature, liable to considerable

fluctuation in value. Even without the assistance of authority, I

should have been disposed to say that that of itself was a reason for

holding that time was of the essence of the contract”.

2.5. The Parties entered into the ATC on a business occasion arising from

an auction. Therefore, it is implied that time is to be of essence as

business efficacy requires.27 Otherwise, the date of payment would

become otiose. If the Parties did not intend time is to be of essence, it

would be redundant for the Claimant to raise the issue of payment

extension for five working days. A fortiori the Claimant offered to pay

an additional 10% deposit and to assume the risks of the Artwork upon

Auction as a relaxation of this implied term.

3. The Claimant was making inquiry about extra time to procure financing after

increasing the bidding price.

3.1. A reasonable person would consider the Claimant was referring to extra

financing on the difference between the Auction Price of the Artwork and

the HKD 2 million. The latter had been approved by the Claimant from

the outset without the need for payment extension.

27 The Moorcock (1889) 14 P.D. 64.
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3.2. At minimum, the full amount of HKD 2 million rather than just the 20%

deposit should be paid to the Respondent on or before the payment due

date in order to alleviate the harm suffered by the Respondent. This was

within the capability of the Claimant but it had not been done.

The failure of the Claimant to act accordingly indicates it was not very earnest

to fulfill its contractual obligation. It would be unfair to expect the Respondent

to surmise the intention of the Claimant for another day. As such, no waiver

should be expected.

4. An auction price can be enormous. Therefore, it would not be reasonable to

expect an auction house to have sufficient cash reserve to match such amount

to pay the seller in the appointed time had the ATC been still in force pending

the final payment of the Claimant. The Claimant ought to have known from its

experience that every auction house must rely on punctual payment of the

purchasers in order to pay the sellers. The goodwill of an auction house is

similar to a commodity or stock exchange where payments must be made

punctually to the seller.28 Otherwise, it could trigger a reputational risk. This

is a well-known trade practice rather than an exception.

4.1. In The Laconia,29 a case involving the interpretation of “punctual

payment”, the House of Lords held that if the payment fell due on

Sunday, it should be made on the preceding Friday, which was a

working day. In

4.2. Kyoung Sil v. Jia Weili,30 it was said that:

28 The commodity or stock exchange is essentially a participant run auction house.
29 Mardorf Peach & Co. Ltd. and Attica Sea Carriers Corporation of Liberia [1977] A.C. 850.
30 [2010] 2 HKC 117 at 118.



22

“Time was of the essence of the Provisional Agreement despite the

absence of any express provision to that effect. This was based on

the nature of the transaction and the property, namely, the sale of a

flat in a large development in the secondary market and on the

surrounding circumstances, namely, the entering into a provisional

agreement by the parties in the volatile property market in Hong

Kong and the fact that completion was to take place within a

relatively short time.”

4.3. In Fan Kai Ming v. Lam Susan Shui Hing,31 the District Court approved

the following paragraphs of Chitty on Contracts (32nd edition):

“Where the circumstances of the contract or the nature of the

subject-matter indicate that the fixed date must be exactly complied

with…..  Whether a time limit is of the essence of a contractual

provision is a question of interpretation of the provision in the

context of the contract as a whole. The question is whether the time

specified in the particular clause was (expressly or by necessary

implication) intended by the parties to be essential, e.g. because

they needed to know precisely what were their respective

obligations.”

4.4. As an auction house, the Respondent’s goodwill would be at risk if the

seller could not be paid punctually. Goodwill is the lifeline of every

auction house. The breach goes to the very root of the ATC making any

further performance of the agreement impossible as the Respondent

31 Par. 21-013 as reported in Fan Kai Ming v.  Lam Susan Shui Hing [2016] HKCU 3065.
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should be relieved from its obligation to pay the seller in the appointed

time. Therefore, the agreement was immediately terminated upon the

end of the normal business day of the Respondent (or midnight) on 19

December 2019 to protect the seller from the volatile value of the

Artwork.

Once the deadline to pay the seller by the auction house was missed, any

further performance by the purchaser would not recuse the auction house’s

credibility. In other words, the breach is so fundamental that the ATC was

automatically at an end so that it would be unnecessary for the Respondent

to exercise its discretion to terminate.32

It is respectfully that the ATC was automatically terminated at the end of the business

day on 19 December 2018 for fundamental breach of contract. The Respondent is

entitled to assert its the common law rights that time is to be of essence in the ATC.

Having regard to the nature of the auction house business and the past dealings by

the Claimant with auction houses, punctual payment at the appointed time should be

strictly adhered to.  Therefore, the Claimant is not entitled to possess the Artwork.

II. THE RESPONDENT HAS NEVER GRANTED A VALID PAYMENT
EXTENSION

A valid payment extension was not granted by the Respondent because Mr. Wong had

no apparent authority as an Agent of the Respondent and there was no verbal agreement

to this effect.

32 Harbutt’s Plasticine Ltd v. Wayne Tank and Pump Co Ltd 1 All ER 225; Photo Production Ltd v. Securicor
Transport Ltd 1 All ER 556.
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Factum:

1. Mr. Wong was a senior member of the Respondent’s finance team, who acted

as a sales consultant at the material time.33 Mr. Sadhu knew Mr. Wong, while

he was working as a Sales Representative at Scotties, South Africa.34

Although Mr. Wong has the power to grant payment extension as a Sales

Representative with Scotties, he had no such power as a Senior Accounts

Executive with the Respondent.35 Mr. Wong has not been and has never

claimed himself to be in the management team of the Respondent.

2. Prior to the Auction,  Mr. Sadhu notified Mr. Wong that “some extra time

may [Respondent’s underscore] be required to procure financing to purchase

the Artwork” because of the revised bidding instructions from the Claimant

to raise the bidding maximum bidding price from HKD 2 million to HKD 3

million.36 Mr. Wong expressly notified Mr. Sadhu that a payment extension

was not a standard procedure but the issue could be further discussed if the

Claimant’s bid at the auction was successful.37

3. After the Auction, Mr. Sadhu has never approached Mr. Wong to discuss any

payment extension.38 Mr. Wong had too many businesses to attend during the

material time and forgot the payment extension request.39 There has been no

33 Paragraph 3.1.2 Terms of Reference.
34 Paragraph 7, Witness Statement of Mr. Hari Sadhu.
35 Paragraph 18, Witness Statement of Mr. Gregory Wong.
36 Paragraphs 3.2.3 and 3.3.2, Terms of Reference; Paragraphs 9 and 11, Witness Statement of Mr. Hari Sadhu;
Paragraph 11, Witness Statement of Mr. Gregory Wong.
37 Paragraph 3.3.3, Terms of Reference.
38 Paragraph 17, Witness Statement of Mr. Gregory Wong.
39 Paragraph 17, Witness Statement of Mr. Gregory Wong.
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discussion about payment extension between Mr. Sadhu and Mr. Wong after

the Auction.40

4. Notwithstanding the precedent paragraph, Mr. Sadhu claimed that he had

informed Mr. Wong that “We proceed as agreed” and that Mr. Wong (patting

Mr. Sadhu) and replied “Certainly”.41

5. Thereafter, the Parties signed the ATC.42

6. It is the Respondent’s internal procedures that the extension of time must be

in writing approved by three relevant signatories.43 This is also a practice that

the Claimant would be well aware as a trade practice in many other auction

houses in the Asia-Pacific region.44

7. In accordance with the Respondent’s standard procedure, any approval of

payment extension by the Respondent must be recorded in the sales

documents of the Artwork and the signatures of the Head Auctioneer, Head

of Sales and the Head of Finance.45

8. Mr. Wong did not mention the Claimant’s request for payment extension to

the Head of Finance.46 The only request Mr. Wong put forward to the Head

of Finance was the Claimant asked for the payment of the balance of the

Artwork from Hong Kong Dollars to Indian Rupees.47

40 Paragraph 17, Witness Statement of Mr. Gregory Wong.
41 Paragraph 14, Witness Statement of Mr. Hari Sadhu.
42 Paragraph 15, Witness Statement of Mr. Hari Sadhu.
43 Paragraph 4.2.2.1, Terms of Reference.
44 Paragraph 4.2.2.1, Terms of Reference; Paragraph 15, Clarifications to the Moot Problems.
45 Paragraph 12, Witness Statement of Mr. Gregory Wong.
46 Paragraph 2, Further Clarifications.
47 Paragraph 3, Further Clarifications.
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9. After the Auction, the Claimant presented a cheque for the deposit sum of

HKD 530,000, being 20% of the Auction Price, to the Respondent’s Sales

Desk.48 Although Mr. Wong conversed with Mr. Sadhu whilst he was at the

Sales Desk, he was not present when Mr. Sadhu handed over this cheque to

the Sales Desk in person.49

10. On 13 December 2018, a revised invoice in Indian Rupees was sent to the

Claimant by the Respondent.50 The deadline for payment of the balance of

the Artwork was not stated on this invoice.51 Mr. Sadhu stated that “[t]he

revised invoice for some strange reason did not specify a due date for

but he did not realize it at that time.52

11. The ATC is a standard form contract of the Respondent for all its auction

sales.53 Any variations to the ATC should be included in its Annexure.54

There is no variation clause whatsoever in the ATC and its Annexure.

Arguments:

It is submitted that no valid verbal agreement has ever been made. The following are

the grounds: i) there is no evidence that Mr. Wong has the apparent authority as an

agent of the Respondent to grant payment extension; ii) no verbal agreement to grant

payment extension has ever been made; iii) no verbal agreement can contradict the

ATC.

48 Paragraph 15, Witness Statement of Mr. Hari Sadhu; Paragraph 3.3.5, Terms of Reference.
49 Paragraph 8, Further Clarifications.
50 Paragraph 3.3.6, Terms of Reference.
51 Paragraph 3.3.6, Terms of Reference.
52 Paragraph 16, Witness Statement of Mr. Hari Sadhu.
53 Paragraph 3, Further Clarifications.
54 Paragraph 3, Further Clarifications.
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1. Mr. Wong has never claimed to have any authority to grant payment extension

or to communicate such decision.

1.1. Mr. Sadhu made a false assumption that Mr. Wong’s role at the

Respondent’s open house was similar to his previous role at Scotties,

including negotiating payment and delivery terms. As an experienced

Curator, Mr. Sadhu should have known that different firms have

different policies and different jurisdictions have different laws.

1.2. The extra payment of 10% deposit was made to the Respondent’s Sales

Desk, which had no knowledge of the Claimant’s intention. In any

event, the Sales Desk would not have anything to do with payment

extension. The deposit was merely a payment made in the ordinary

course of business. This cannot be construed as any acquiescence or

acknowledgement by the Respondent of any verbal agreement. There is

no evidence that any other employee of the Respondent was aware of

this extra deposit payment.

1.3. The Claimant was aware of the capacity of Mr. Wong who was also

acting as a sales consultant during the material time. Mr. Wong was not

in the management team. The granting payment extension was not a

standard procedure of the Respondent. A third party should not

reasonably expect a Senior Accounts Executive would have the

authority to make such decision in a commercial setting. A fortiori the

trade practice of the auction houses in the Asia-Pacific region, which

the Claimant should be well aware, requires payment extension to be

made in writing approved by three relevant signatories.
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2. The requirements for certainty of contract were not met. Therefore, there has

never been any verbal agreement.

2.1. The Claimant merely inquired for the possibility of having payment

extension. It “may” require extra time to raise money for the payment

of the balance of the Artwork depending on the Auction Price. Mr.

Wong well informed Mr. Sadhu that it was not the Respondent’s

standard procedure to grant payment extension. However, had the

Claimant’s bid was successful, the Respondent would be willing to

work out a reasonable payment plan for the Claimant having regard to

the HKD 2 million which did not require payment extension because

the Claimant had already approved this amount for bidding without

making such request.

2.2. Had the Claimant really need extra time for the payment, it would have

approached the Respondent with its clear intention. As an experienced

Curator in the business world and auction, Mr. Sadhu ought to know

the importance of payment deadline. Since the Auction, the Claimant

has never approached the Respondent to discuss payment extension.

2.3. There is no evidence that any verbal agreement for payment extension

was made. There was nothing more than preliminary inquiries and

proposals made by Mr. Sadhu about the possibility of obtaining a

payment extension. The Claimant was relying on a vague, ambiguous,

and nebulous statements in a conversation claimed to be made by its

Agent, Mr. Sadhu and on the reply of Mr. Wong. These statements as

alleged by the Claimant:
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2.3.1. Mr. Sadhu: “We proceed as agreed” and

2.3.2. Mr. Wong: (patting Mr. Sadhu) and replied “Certainly”

The above statements are too vague and uncertain to constitute any

binding offer and acceptance of a contract. To claim there is a verbal

agreement arising from these statements relying on slippery memory

would be a mistake that no first year law student would have made. It

is so vague and uncertain that no precise meaning can be attributed to

it without further clarification.

2.4. In G. Scammell and Nephew, Ltd. and H.C. and J.C. Ouston,55 the

House of Lords held that:

“There are in my opinion two grounds on which the court ought to

hold that there was never a contract. The first is that the language used

was so obscure and incapable of any definite or precise meaning that

the court is unable to attribute to the parties any particular contractual

intention…. There was an ascertainable and determinate intention to

contract, to give effect to that intention….. [T]he other reason, which

is that the parties never in intention nor even in appearance reached

an agreement… In truth, in my opinion, their agreement was inchoate

and never got beyond negotiations.”

2.5. The revised invoice which the Claimant received on 13 December 2018

did not specify a due date for payment. The Claimant’s Agent, Mr.

Sadhu, considered it as “strange”. For an experienced business person,

55 G. Scammell and Nephew, Ltd. and H.C. and J.C. Ouston, [1941] A.C. 251 at 268-9.
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it would be difficult to believe that such omission could possibly be

oversighted and not to raise an inquiry.

2.6. Moreover, the employees of the Respondent’s auction house, like other

businesses, are changing from time to time. Mr. Sadhu as an

experienced Curator ought to know that he could not rely on the

slippery memory of a verbal agreement as a standard business practice.

Mr. Wong just happened to be still in the employment of the

Respondent. Similarly, the Claimant could not count on the continuing

employment of Mr. Sadhu. Therefore, it would be unusual for the

Claimant not to request a written agreement (or recording in this

smartphone era) for the payment extension.  It is inconceivable that an

experienced and prestigious business entity would rely on the “the

uncertain testimony of slippery memory” for a substantial transaction.

3. No verbal agreement can vary the terms of the ATC.

3.1. The parol evidence rule disallows the Claimant to use evidence made

prior to the signing of the ATC by the Parties to contradict the express

terms in writing. In the Countess of Rutland's Case56 it was held that:

“Also it would be inconvenient, that matters in writing made by

advice and on consideration, and which finally import the certain

truth of the agreement of the parties should be controlled by

averment of the parties to be proved by the uncertain testimony of

slippery memory. And it would be dangerous to purchasers and

56 (1604) 5 Co. Rep. 25 b.
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farmers, and all others in such cases, if such nude averments against

matter in writing should be admitted.”

3.2. The ATC was signed by the Parties after the alleged verbal agreement

was claimed to have been made. A fortiori the allegation of the Claimant

that there is a verbal agreement should be defeated by the Entire

Agreement clause of the ATC, which expressly states that it

“supersedes all other agreements, whether written or oral, between the

Parties”.57

Therefore, it is respectively submitted that the Respondent has never held Mr. Wong

out as its agent with the authority to approve any payment extension. There is no

verbal agreement to extend the payment for the balance of the Artwork to ten working

days. Anyone of the above three grounds would defeat the existence of a verbal

agreement to grant payment extension by the Respondent.

III. THE ARBITRAL TRIBUNAL HAS NO JURISDICTION TO VACATE THE
AWARD ON INTERIM MEASURES MADE BY EMERGENCY
ARBITRATOR

The Respondent submits that the Arbitral Tribunal operating under the Fast Track

Rules has no jurisdiction to vacate the Interim Award made by Emergency Arbitrator.

It is submitted that: i) an arbitral tribunal constituted under the Fast Track Rules is

not empowered to vacate an interim award; and ii) the arbitral tribunals constituted

under the Fast Track Rules and the AIAC Arbitration Rules are different tribunals.

1. The Fast Track Rules do not empower an arbitral tribunal constituted thereunder

to vacate the decision of an emergency arbitrator appointed under the AIAC

57 Paragraph 10, Auction Terms and Conditions.
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Arbitration Rules. It would be ultra vires to the jurisdiction of the Arbitration

Tribunal to vacate the Interim Award of the Emergency Arbitrator. There is no

“urgent interim measure” as such under these Rules.

1.1. Subject to the provisions of the Arbitration Ordinance, “the parties are free

to agree on the procedure to be followed by the arbitral tribunal in

conducting the proceedings.”58 At common law, the doctrine of freedom

of contract cannot be lightly interfered with.59 The Fast Track Rules were

tailored to leave out the jurisdiction of an arbitral tribunal constituted

thereunder in dealing with the decision of an emergency arbitrator. The

Parties agreed to these procedures.

1.2. The Interpretation and General Clauses Ordinance provides that “[a]n

Ordinance shall be deemed to be remedial and shall receive such fair, large

and liberal construction and interpretation as will best ensure the

attainment of the object of the Ordinance according to its true intent,

meaning and spirit”.60 This is a codification of the mischief rule with the

wider acceptance of a purposive approach. Although the Arbitration

Ordinance provides that “the arbitral tribunal may modify, suspend or

terminate an interim measure”,61 it is subject to the purpose of the ATC

signed by Parties which agreed to these “expedited procedures”.

58 Section 47, Arbitration Ordinance, Cap. 609, Laws of Hong Kong; Cf. Article 19, UNCITRAL Model Law.
59 Printing and Numerical Registering Co v.  Sampson (1875) 19 Eq 462, 465.
60 Section 19, Cap. 1, Laws of Hong Kong.
61 Section 39, Arbitration Ordinance, Cap. 609, Laws of Hong Kong; Cf. Article 17D, UNCITRAL Model Law.



33

1.3. Vacating the decision of the Emergency Arbitrator in selling the Artwork

would involve the rights of an innocent third party. The matter touches

upon complex equitable doctrines.

1.3.1. The Arbitration Ordinance provides that “[i]n the interpretation of

this Law, regard is to be had to its international origin and to the

need to promote uniformity in its application and the observance of

good faith”.62 As an international arbitration,63 the proceedings

under the Fast Track Rules should follow the international norm

and not touch upon complex matters.

1.3.2. The intention of the Fast Track Rules can be seen from the

following statements of AIAC:

“On 9th March 2018, the AIAC released its new Fast Track

Rules that have been re-redesigned to meet international

standards and tailored specifically to straightforward and

rather small matters. The Fast Track Rules provide for shorter

time limits to ensure the speedy resolution of disputes.”64

1.4. An arbitral tribunal constituted under the Fast Track Rules cannot vacate

an interim award because it would be inconsistent with the "expedited

procedures" intention by prolonging the hearing, unless expressly stated

otherwise in the Arbitration Ordinance. It should not consider the interim

62 Section 9, Arbitration Ordinance, Cap. 609, Laws of Hong Kong; incorporating Article 2A, UNCITRAL Model
Law.
63 Article 1(3)(a), Schedule 1, Arbitration Ordinance, Cap. 609, Laws of Hong Kong: “An arbitration is
international if “the parties to an arbitration agreement have, at the time of the conclusion of that agreement, their
places of business in different States.” Under this schedule, “The term ‘commercial’ should be given a wide
interpretation so as to cover matters arising from all relationships of a commercial nature,  whether contractual or
not.”
64 AIAC,  Expedited Dispute Resolution Through Arbitration.
<https://www.aiac.world/news/248/Expedited-Dispute-Resolution-Through-Arbitration-%E2%80%93-
Introducing-the-Asian-International-Arbitration-Centre%E2%80%99s-Fast-Track-Arbitration-Rules>



34

award matter afresh. This would burden both Parties with additional time

and resources. Any dispute should be settled expediently without having

“a trial within a trial”.

1.5. The arbitral tribunal has to complete the substantial hearing within ninety

days from the commencement of the arbitration and the substantive oral

hearings shall not exceed a period of six days.65 Therefore, it is

impracticable to have another “interim” hearing to vacate the decision of

an emergency arbitrator.

1.6. The Arbitration Ordinance requires all arbitral tribunals “to use procedures

that are appropriate to the particular case, avoiding unnecessary delay or

expense, so as to provide a fair means for resolving the dispute to which

the arbitral proceedings relate.”66 This is a statutory reinforcement of the

“expedited procedures” under the Fast Track Rules.

The Arbitral Tribunal constituted under the Fast Track Rule does not have the

implied power to extend its jurisdiction to vacate the Interim Award as this

would be contrary to the intention of the “expedited procedures framework”.

2. The Claimant has submitted to the jurisdiction of the Emergency Arbitrator

established under the AIAC Arbitration Rules by appearing before him.

Thereafter, the Parties agreed to adopt the Fast Track Rules, which do not

empower an arbitral tribunal constituted thereunder to vacate the decision of an

emergency arbitrator.

65 Rule 21(1)(f), AIAC Fast Track Arbitration Rules.
66 Section 46(3)(c), Arbitration Ordinance, Cap. 609, Laws of Hong Kong; incorporating Article 18, UNCITRAL
Model Law.
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2.1. Once the Fast Track Rules begin to apply, the AIAC Arbitration Rules

automatically cease to operate. The panel of arbitrators operating under

the Fast Track Rules must be constituted thereunder.67 It is immaterial

whether or not the arbitration is commenced under the AIAC Arbitration

Rules. These are two different sets of rules serving their own purposes.

On 19 February 2019, the Parties expressly agreed that “all disputes shall

be resolved by a panel of three arbitrators pursuant to the AIAC Fast

Track Rules”.68 Therefore, the Arbitral Tribunal should be an arbitral

tribunal appointed under the Fast Track Rules or deemed to be appointed

under these Rules as agreed by the Parties.

2.2. The Interim Measure procedures are part and parcel of the AIAC

Arbitration Rules. Therefore, only an arbitral tribunal constituted under

these Rules has the competent jurisdiction to vacate the decision of an

emergency arbitrator appointed thereunder. Accordingly, an arbitral

tribunal constituted under the Fast Track Rules, as distinct from the

AIAC Arbitration Rules, has no jurisdiction to vacate an interim award.

It is immaterial whether or not the members of these two distinct tribunals

are the same persons.

It is respectfully submitted that the Arbitral Tribunal operating under the Fast Track

Rules has no jurisdiction to vacate the Interim Award made by the Emergency

Arbitrator. The above two grounds would support this submission.

67 Paragraph 2, Guide to AIAC Fast Track Arbitration Rules, AIAC Fast Track Arbitration Rules.
68 Article 1, Terms of Reference.
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IV. THE ARBITRAL TRIBUNAL SHALL NOT VACATE THE AWARD ON
INTERIM MEASURES MADE THE EMERGENCY ARBITRATOR

The Respondent submits that the Arbitral Tribunal shall not vacate the Interim Award

made by the Emergency Arbitrator.  The Emergency Arbitrator acted within the

scope of his jurisdiction and vacating the Interim Award would not be equitable.

1. The Emergency Arbitrator was acting within the scope of its jurisdiction: i)

The interim measure procedure under the AIAC Arbitration Rules is one of the

expedited procedures frameworks; ii) the Claimant did not challenge the

jurisdiction of the Emergency Arbitrator in accordance with the proper

procedures; and iii) The Interim Award was properly made.

1.1. The ATC provides that “[a]ny dispute, controversy or claim arising out

of or relating to this contract, or the breach, termination or invalidity

thereof shall be settled by arbitration using the expedited procedures

framework available at the Asian International Arbitration Centre”.69

The interim measure procedure under the AIAC Arbitration Rules is an

expedited procedures framework.

1.1.1. The Parties were not specifically referring to the Fast Track

Rules (including the former version) as the only “expedited

procedures framework” when the ATC was signed on 12

December 2018. Neither the Claimant nor the Respondent had

experience in arbitration.70 The Claimant’s Representative

alleged that he became an expert in expedited proceedings

69 Article 8.1, Auction Terms and Conditions.
70 Paragraph 4, Further Clarifications.
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after attending a UNCITRAL conference in early February

2019 and then insisted on incorporation the Fast Track Rules

during the discussion of the Terms of Reference on 19

February 2019.71

1.1.2. The intention of the Parties at the time of signing the ATC

should be considered in finding out the meaning of “expedited

procedures framework”.  In Heilbut, Symons & Co. & Co.

Buckleton,72 the House of Lords held that “[t]he intention of

the parties can only be deduced from the totality of the

evidence, and no secondary principles of such a kind can be

universally true”.

1.1.3. The Respondent incorporated the “expedited procedures

framework” into the ATC in November 2017.73 There is no

evidence that it had the Fast Track Rules (including the former

version) in mind. Otherwise, it would have been more

Neither was the Claimant’s Representatives were aware of the

Fast Track Rules (including the former version) until February

2019.74

1.2. The Claimant submitted to the jurisdiction of the Emergency

Arbitrator on its own initiative and it did not challenge his jurisdiction

in accordance with the agreed procedures.

71 Paragraph 4, Further Clarifications.
72 [1913] A.C. 30 at 51.
73 Paragraph 4, Further Clarifications.
74 Paragraph 4, Further Clarifications.
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1.2.1. On 2 January 2019, the Claimant commenced the arbitral

proceedings pursuant to the AIAC Arbitration Rules, as the

present Arbitral Tribunal wrote.75 Neither the Notice of

Arbitration nor its cover letter dated 2 January 2019

submitted by the Claimant to the AIAC specified which

AIAC arbitration rules the proceedings should adopt. A letter

dated 2 February 2019 from the AIAC, which the Claimant

has not raised any objection, expressly states that:

“Please be advised that this arbitration matter has been

registered pursuant to Rule 2 of the AIAC Arbitration

Rules 2018 (the “Rules”). According to Rule 2(2) of the

Rules, the arbitration commenced on 2nd January 2019”.

1.2.2. The onus is on the Claimant to be specific in filing the

arbitration procedures. By default, the proper procedures

would be the regular AIAC Arbitration Rules. The Claimant

was deemed to commence the arbitral proceedings pursuant

to the AIAC Arbitration Rules.76 Therefore, it was

submitting to the jurisdiction of the Emergency Arbitrator

appointed thereunder.

1.2.3. In Procedural Order No. 1 dated 4 February 2019, the

Emergency Arbitrator ordered that the interim measures

application was to be heard via oral submissions only.77 The

75 Paragraph 4, Procedural Order No.1, Arbitral Tribunal, 1 June 2019.
76 Paragraph 4, Procedural Order No.1, Arbitral Tribunal, 1 June 2019.
77 Paragraph 3, Awards on Interim Measures.



39

hearing for such relief took place at the AIAC on 11 February

2019.78

1.2.4. The AIAC Arbitration Rules provide that “in the event there

is any challenge to the appointment of the emergency

arbitrator, such challenge application must be made within

one day of the notification by the AIAC to the Parties of the

appointment of the emergency arbitrator or the date on which

the relevant circumstances were disclosed”.79

1.2.5. The Claimant had never made the aforesaid challenge

application. Therefore, it forfeited its right to challenge the

appointment of the Emergency Arbitrator.  It was only after

submitting to the jurisdiction of the Emergency Arbitrator and

during the hearing, when the Claimant raised the objection

orally.80

1.3. The substantive requirements to grant the Interim Award were met

under lex arbitri. The losses suffered by the Respondent could not be

measured by monetary relief in the absence of an auction of the

Artwork before Chinese New Year.81 The sentiment of the buyers if

the Artwork was high prior to the Chinese New Year, but its true value

could not be estimated.

1.3.1. The Emergency Arbitrator had acted properly in granting the

Interim Award because it was an urgent matter that the

78 Paragraph 3, Awards on Interim Measures.
79 Paragraph 8, Schedule 3, Emergency Arbitration, Part III, AIAC Arbitration Rules.
80 Paragraph 5(a), Award on Interim Measures.
81 Paragraphs 5(a) and 5(b), Request to Appoint an Emergency Arbitrator, 1 February 2019.
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Artwork should be sold prior to the Chinese New Year as it

had received repeated calls from buyers to purchase the

Artwork for shedding during the Chinese New Year.82 Once

the opportunity was missed, it would be missed forever. The

Interim Award was to prevent imminent harm to the

Respondent arising from the loss of opportunity to sell the

Artwork at an astronomical amount prior to the Chinese New

Year,83 by ordering the selling of “the Artwork via auction”

under the AIAC Arbitration Rules.84

1.3.2. Once the Claimant committed the fundamental breach, the

ATC automatically came to an end (for reasons stated

aforesaid in Part I). As the owner in possession of the

Artwork, it had every legal right to maximize the profits from

reselling the Artwork. However, there would be a real

likelihood that the Claimant was unable to pay the monetary

damage suffered by the Respondent in view of the

astronomical price because the Claimant had been unable to

meet payment deadline of the Artwork under the ATC albeit

at a far much lesser amount than the reselling price. There

was no adequate remedy at law. Therefore, the harm cannot

be adequately reparable by monetary relief.

1.3.3. There is more than a reasonable possibility that the

Respondent would succeed on the merits of the claim (for

82 Paragraph 5(a), Request to Appoint an Emergency Arbitrator, 1 February 2019.
83 Paragraphs 5(b) and 7, Request to Appoint an Emergency Arbitrator, 1 February 2019.
84 Article 26, UNCITRAL Arbitration Rules, Part II, AIAC Arbitration Rules.
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reasons stated aforesaid in Parts I and II). There has been no

verbal agreement to grant payment extension and the

payment was not made on or before the due date as stipulated

in the ATC constituting a fundamental breach resulting in the

automatic termination of this agreement.

2. If the Interim Award by the Emergency Arbitrator to resell the Artwork via

auction is vacated, the buyer’s right as an innocent third party would be

affected. Vacating the Interim Award in effect is a prohibitory injunction

pending the final determination of the Arbitral Tribunal. It is a temporary

measure prohibiting the Respondent from selling the Artwork pending the final

determination. As an equitable relief, equitable defenses are available.

2.1. The Interim Award has the force of an injunction.85 Immediately after

this Award was made, the Claimant should have petitioned to the Court

for an interim measure to prohibit the selling of the Artwork. The

Arbitration Ordinance provides that “[i]t is not incompatible with an

arbitration agreement for a party to request, before or during arbitral

proceedings, from a court an interim measure of protection and for a

court to grant such measure”.86

2.2. Delay defeats equity. In equity, laches is unreasonable delay such that

the relief petitioned would be inequitable. The equitable principle,

vigilantibus et non dormientibus lex succurrit, that “equity aids the

85 Section 35(2), Arbitration Ordinance, Cap. 609, Laws of Hong Kong.
86 Section 21, Arbitration Ordinance, Cap. 609 Law of Hong Kong; Cf. Article 9, UNCITRAL Model Law.
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vigilant and not the indolent” is deeply entrenched in jurisprudence of

common law jurisdictions.87 In Smith v. Clay,88 Lord Camden said:

“A court of equity which is never active in relief against conscience,

or public convenience, has always refused its aid to stale demands,

where the party has slept upon his right and acquiesced for a great

length of time. Nothing can call forth this court into activity, but

conscience, good faith, and reasonable diligence; where these are

wanting, the Court is passive, and does nothing. Laches and neglect

are always discountenanced”.

He went on to explain the meaning of “a great length of time”:

“But, as the court has no legislative authority, it could not properly

define the time of bar, by a positive rule, to an hour, a minute, or a

year; it was governed by circumstances”.

2.3. The Interim Award was made on 15 February 2019 and the Chinese

New Year period ran from 5 to 20 February 2019.  The Claimant was

well aware that it was imperative for the Respondent to sell the Artwork

during the Chinese New Year Period.89 It nevertheless did not petition

to the Court for an interim relief. This demonstrates its acquiescence to

the Interim Award.

2.4. It is well established in the law of equity that the court would not set

aside a transaction on the ground of mistake as against a third party who

87 Fenwicke v. Clarke (1862) 4 De G.F. & J. 240 at 245.
88 F3 BBO. C. C. 646
89 Paragraph 5(a), Request to Appoint an Emergency Arbitrator.
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is a bona fide purchaser for value without notice.90 The Artwork was

resold in accordance with the Emergency Arbitrator’s Interim Award.

Equity would not operate against the buyer of the Artwork as an

innocent third party. The maxim of equity, “where there is equal equity,

the law shall prevail”, is applicable here.

It is respectfully submitted that the Arbitral Tribunal should not vacate the Interim

Award made by the Emergency Arbitrator. The Claimant has no merit in the instant

case because the Entire Agreement clause in the ATC is final and conclusive that

there cannot be any verbal agreement to grant the payment extension. The late

payment by the Claimant is a fundamental breach of condition rendering the

automatic termination of this agreement.  Moreover, vacating the Interim Award

would affect the right of an innocent third party, which the Claimant could have an

opportunity to prevent by petitioning to the Court for an interim relief upon

receiving the Award on Interim Measures.

90 City of London Building Society v. Flegg [1988] AC 54.



44

PRAYER FOR RELIEF

The Respondent respectfully requests the Arbitral Tribunal to determine that:

I. The Claimant is not entitled to the possession of the Artwork. The ATC automatically

came to an end upon its failure to pay the balance of payment of the Artwork on or

before 19 December 2019.

II. The Respondent has never granted an extension for payment of the balance of the

Auction Price to the Claimant.

III. The Arbitral Tribunal has no jurisdiction to vacate the Award on Interim Measures

made by Emergency Arbitrator.

IV. The Arbitral Tribunal shall not vacate the Award on Interim Measures made by the

Emergency Arbitrator.


